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Chapter NR 747

PETROLEUM ENVIRONMENTAL CLEANUP FUND
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Note: Chapter ILHR 47 was created as an gyercy rule dective January 1, (a) Theselection of a consulting firm through a comparison of

1993. Chapter ILHR47 was renumbered Chapter Comm 47 under s. 13.93 (2m) - :
1., Stats., and corrections made undéi3s93 (2m) (b) 7., Statfkegister December @i least 3 proposals. Once selectedfithe may Only prowde pro

1998,No. 516 Chapter Comm 47 was renumbered chapter SPS 347 un@ed. fessionalconsulting services on the remediation;

(4) (b) 1., Stats.Register December 20No.672 Chapter SPS 347 wasenum- i ;
bered Chapter NR 747 under s. 13.92 (4) (b) 1., StatRegister October 2013 No. (b) The requirement to purchast_e or gomraCtmmOdlty
694 serviceshrough the use of competitive bids;

(c) The consideration of the costs and benefits of remediation
Subchapterl — Purpose, Authority and Application  alternatives;
(d) The use of environmental factors to determine the eligible
NR 747.01 Purpose. (1) PECR Funp. The purpose of rangeof responses on a site;

this chapter is to provide information on the Petroleum Envi (e) The use of site bundling and competitive bidding to reduce
ronmentalCleanup Fund program, also referred to as the Petuwsts;
leum Storage Environmental Remedial Actiéiund and the (1) The registration for participation in the PEECFrogram,
PetroleumStorage Remediation Fund; outline the processes agly those consultants and consulting firms which meet specific
proceduredor filing a claim for an eligible remediation and specqgjifying criteria and standards of conduct; and

Ify the process of determining award amognts. (9) The publication of cosguidelines for cost—édctive
(2) StaTUTORY AUTHORITY. This chapter is adopted pursuantemediations.

t05.292.63 Stats.
. (5) MOST COST-EFFECTIVEREMEDIATION ALTERNATIVE. The
(3) INnTENTOF PECR. (2) The PECAfund does not relieve pecpafund shall ensure that awards are made for only the most

a responsible party from liabilityTheindividual or oganization  st—effective remediationalternative. The department may
responsible for a contaminated property shall carry out the-remg,\ a higher cost alternative provided:

diation of that property PECR's role is to provide monetaryffo () The responsiblparty assures personal payment of the dif
r
er

gvéggz?agepiggglbrfeggt?gs ;Y:Tieigggﬁdcggr\ﬁfégd -ﬁ:‘g ;)v%:;lj encein cost between the lowest cost remediation and the higher
y costalternative desired; or

ability or unavailability of PECR funding shall not be the deter ) o
mining factor as to whether a remediation shall be completed. (b) The department determindisat the objectives of the
(b) The responsible party shh the primary point for the con PECFAprogram would be furthered by the use of a specificteme

trol of costs within the PE@Fprogram. The focus of the programdia! technology _

will be to maintain the responsible party as the central contyglot rcgn'ffﬁ?'ffg’(z)egﬁf%)l?g‘gg'&)“g?;:d%;ig?af‘gf(gg‘gg(@ﬁ)

point throughout the claim process. December1998, No. 516ef. 1-1-99;correction in (2) made under s13.92 (4)
(4) CoNTROLOFCOsTS. The framework for theontrol of costs () 7~ Stats.,Register October 2013 No. 694

within the PECR program shall be based upon the responsible _ .

party minimizing costs in all phases of the remediation. The pri NR 747.015 Definitions. In this chapter:

mary structural factors for the control of costs include the follow (1) “Active treatment” means a remedial activity thahét

ing: naturalattenuation or monitoring but é®nducted in situ. Active
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treatmentincludes use of biological or chemical agents to-aug (c) An owneror operator who is completely independent of
mentremediation of contamination. any other business or corporation with coverage under the RECF

(2) “Agent” means a person organization designated by anProgram.
owner,operator or person owning a home oil tank systeacto  (16) “Financialhardship claimant” means a claimant thas
on behalfof the owner or operator or person owning the home @mployedno more than 4ndividuals, who are not immediate
tank system in conducting the remedial activities. family members, at any time during the year prior to claim submit

(3) “Annual aggregate” means the total amount of awards tH&l and is able to document this through payroll or tax records.
anowner or operator may obtain during a program year under this(17) “Fund” means the petroleum environmental cleanup
chapter. fund administered by the department.

(4) “Award” means the reimbursement provided to an owner (18) “Grossly ne_gligent” meanthe consciou_s or rec_klesgdis
or operator or person owning a home heating oil tank system fegardfor the negative consequences of eragtions or inaction.
eligible costs incurred becauseagbetroleum product_discrgn (19) “Heating oil” has the same meaning as f®th in ch.
from a petroleum product storage system or home oil tank systexmCP 93.

(5) “Bodily injury” has the meaning under292.63 (1) (ad) Note: The definition in chapterPCP 93 for heating oil reads as followsHeat

H : il : ing fuel’ or ‘heating oil' means petroleum that is No. 1, No. 2, No. 4—light, No.
Stats,_.,howe_verthls term.Sha” not Inclumose |IabI|ItIeS which, 4—heavyNo. 5—light, No. 5—heavyand No. 6 technical grade grades of fuel oil;
consistentvith standard insurance industry practices, such as sp@erresidual fuel oils, including Navy Special Fuel Oil and Bunker C; and other

cified in s.Ins 6.35 are excluded from coverage in |iabi|ity insur fuelswhen used as substitutes for one of thiesiding used oil or used cooking oils
A N ini whenused in an oil burner to provide space heat or processing heat for consumptive
ancepolicies for bodily injury useon the property

(6) "Claimant” means any party who is eligible to submit a (50 “Home heating oil tank systems” has the meaning set
claim for an award under this chaptetnder this chaptethe  forth in 5.292.63 (1) (cm)Stats.
claimantmay also be the responsible party Note: Section292.63 (1) (cm)Stats., defines a home heating oil tank system as

(7) “Closedremedial action’means that the department hag" undeground home heating oil tank used for consumptive use on the premises
determinedbased on information available at the time, that ﬁSgemem"t‘h any on-site 'megfal Piping Ord'Sp,',snsmg system.
furtheraction is necessanA closed remediaiction includes the __(21) “Immediate family members” means parents, steppar
approval of remediation by natural attenuation as a final site reffitS:grandparents, children, stepchildren, grandchildren, broth
edy. A determination that no further action is required migtfs(@nd theirspouses), sisters (and their spouses), aunts, uncles,
includeone or more deed or ugestrictions placed on a property son’s—ln—la\/\or daughters—in—-law of the claimant or the claim
or other requirements, which are conditions for approval.  antSspouse. _

(8) “Consultant’means a person who performs or provides (22) ‘Independentmeansentirely and completely free from
professionalinvestigation, interpretationdesign or technical ?ny CO.”;F“O” control, gmdanc? abl_llty_ft_o |nfl]£_1ence_, 'ls!gnlflcant
project management services including, but fimited to, con inancialinterest or mutuaene Ité Significant financial interest
ducting site investigations, preparing remedial action plans a@eanmw?ersr}!p of more lthan SA’hOf afirm Ior bUS'quS entity by
alternativesand interpretation of data for passive or active biol'® consulting firm, consultant or the consu tarfeimily

remediationsystems. An owner or operator may prepareibiel ~_(23) "Interim action” means a response action taken to con

umentsand complete other requiremenfshe bid process with tain, stabilize or recover a disclgar of ahazardous substance, in

out being designated as a consultant. orderto minimize any threats tpublic health or safetywhile
otherresponse actions are being taken or planned for the site or

Note: Sees.SPS 305.8for departmental credential requirements for consultant?acimy
(9) “Consultingfirm” means a corporation, partnership, sole - _ "

proprietoror independent contractor who performs or provides (24) ‘Investigationawards” meanawards that are made for
professionakngineering or hydrogeology services including investigativeactivities when no dischge is found, if the owner

not limited to conducting site investigations, preparing remedi%ﬁﬁ{ggﬂﬁég%ﬁ?&r%"‘{ﬂg‘gea a?r(t)r;neenthteoa(tzlgg d%léttgzlﬁns\/):assfgrgt?ois
actionplans and alternatives, designing and supervisinipsiest P 9

lation of remedial systems and plans for passive bio—remedia\tiﬂﬂders'292'63 (4) (es)Stats.

with long—term monitoring. (25) “Loan secured” means the point at which a financial
Note: See sSPS 305.8or departmental credential requirements for consultin@rganlzatlorand customer have completed all documents associ
firms. atedwith a commitment of funds and an agreement to repay the

(10) “Costsincurred” meansosts integral to the remediationfunding. The term applies to original loans and to the creation of
of a site which have been paid by a responsible p&tsts are additionalfunding.

consideredncurred when funds are disbursed to the creditar (26) “Natural attenuation” means the reduction in the-con
invoiceshave been paid and verification is available. centrationand mass of a substance and its breakdown praducts

(11) “Department” means the department of naturafroundwateior soils, or both, due to naturally occurring physical,
resources. chemicalor biological processes.

(12) “Discharge”means spilling, leaking, pumping, pouring, (27) “Occurrence” has the meaning set forth i292.63 (1)
emitting, or emptying, but does not include dumping. (cs) Stats.

« " . : Note: Section292.63 (1) (cs)Stats., defines occurrence as a contiguous con
(13) DNR" means the \§consin department of natural taminatedarea resulting from one or more petroleum product digelsar

resources. Note: In Mews vs. Visconsin Department of Commer@904 W1 APP 24676
(14) “Emergencyaction” means an immediate response W 2d 160Wis APP (2004), the Court concluded that this definition is “published
. andunambiguous.” In arriving at this conclusion, the Court agreed with the depart
protectpublic health or safety mentthat without an intervening, unimpacted area of no detects, all contamination
Note: An emegency action would normally be expected to be directly related @t a site is contiguous and is therefore a single occurrence.

asudden event or discovergimpleremoval of contaminated soils, recovery of free « » ; :
product,or relief from financial hardship are not considered gewery actions. (28) “Operator” has the meaning set forth ir282.63 (1) (d)

R o Stats.
(15) “Entity mearls any of the .followmg. Note: Section292.63 (1) (d)Stats., defines operator as:
(@) A person owning a home oil tank system. (d) 1. A person whoperatesa petroleum product storage system, regardless of

b) A busi ired t intai ik i whetherthe system remains in operation and regardless of whether the person oper
(b) usiness required to maintain a Wors&rompensation ;e or permits the use of the system at the time the environmental pollution occurs;

insurancepolicy under chDWD 80. or

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
RegisterOctober 2013 No. 694 is the date the chapter was last published. Report errors (608) 266—-3151.


http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/35.93
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(ad)
http://docs.legis.wisconsin.gov/document/administrativecode/Ins%206.35
http://docs.legis.wisconsin.gov/document/administrativecode/SPS%20305.81
http://docs.legis.wisconsin.gov/document/administrativecode/SPS%20305.80
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20DWD%2080
http://docs.legis.wisconsin.gov/document/administrativecode/ch.%20ATCP%2093
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(cm)
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(cm)
http://docs.legis.wisconsin.gov/document/statutes/292.63(4)(es)
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(cs)
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(cs)
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(cs)
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20APP%2024
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(d)
http://docs.legis.wisconsin.gov/document/statutes/292.63(1)(d)

Published under 85.93 Wis. Stats., by the Legislative Reference Bureau.
122-1 DEPARTMENT OF NATURAL RESOURCES NR 747.02

2. A subsidiary or parent corporation of the person specified under subd. 1. jng one consultindirm or common commaodity services and {pro
(29) “Outstandingunreimbursed loan amount” means fundsiders,or both.
that h_ave been disbursed by the fi_nandnyz_anization for actual (44) “Serviceprovider” has the meaning set forth i282.63
costsincurred by the borrows service providers and aegrned (1) (gs) Stats.
interestchages, less any amounts reimbursed by the PEE& Note: Section292.63 (1) (gshlefines service provider as a consultant, testing lab

gram. oratory,monitoring well installersoil boring contractoiother contractoiender or
« . . any other person who provides a product or service for which a claim for-reim
(30) “Owner” is an entity under the PEGprogram or drust  pursemenhas been or wil be filed under this section (¢R. 747, or a subcontractor
and in addition has the meaning set forth 202.63 (1) (g)Stats. of such a person.
Note: Section292.63 (1) (e)Stats., defines owner as any of the following: (45) “Site investigation” meanthe investigation of a petro
(e) 1. A person who owns, or has possession or control of, a petroleum prodggtm product dischaye to provide the information necessary to

storagesystem or who receives direct or indirect consideration from the operation of . - .
a system regardless of whether the system remains in opeaatibregardless of dJ fine the nature, degree and extent of a contamination and to

whetherthe person owns or receivesnsideration at the time the disa@occurs; allow a remedial action alternative to be selected.
2. A subsidiary or parent corporation of the person specified under subd. 1. (46) “Subsidiaryor parent Corporation" has the meaning set
(31) “Passivebio—remediation”has the same meaning adorthin s.292.63 (1) (h)Stats.

“natural attenuation”. Note: Section292.63 (1) (hyefines subsidiary or parent comparsya business

« " . entity, including a subsidiaryparent corporation or other business arrangement, that
(32) "PECFA” means petroleuranvironmental cleanup fund paselements of common ownership or control or that uses a long-term contractual

award,as established in 892.63 Stats. arrangementvith a persorto avoid direct responsibility for conditions at a petroleum
« ” B : productstorage system site.
(33) “Person” has the meaning set forth in BACP 93 p A . .
Note: ChapterATCP 93defines person as an individual, trust, firm, joint stock (47) “Tank has the _m?amng set for_th n mCP 93 .
companyfederal agengycorporation, state, municipaliyommission, political sub (48) “Third—partyclaim” means a claim against a claimant for
division of the state, or aniterstate body“Person” also includes a consortium, apersonalinjury or property damage associated with a diggdar

jointventu‘rle,acommercial em;ibyn(’j’ the United States 99vernment. _ from an undeground petroleum product storage tank system
(34) “Petroleum product” has the meaning set forth in s.ngerthis chapter

292.63(1) (f), Stats. (49) “Undergroundpetroleum product storage tasistem”

Note: Section292.63 (1) (f) Stats., defines a petroleum product as gasoline, g : : ;
oline—alcohol fuel blends, kerosene, fuel oil, burner oil, diesel fuel oil or used mo ?‘Sthe meaning set forth in 292.63 (1) (l) Stats.

oil. Note: Section292.63 (1) (i) Stats., defines undgound petroleum product stor
“ " . age tank system @ undeground storage tank used for storing petroleum products
(35) Petroleumproduct storage system” has the meaning Sﬁiethewvith any on-site integral piping or dispensing system with at least 10% of
forth in 5.292.63 (1) (fg) Stats. its total volume buried in the ground.
Note: Section292.63(1) (fg), Stats., defines a petroleum product storage system (50) “Upgrade” meanshe addition or retrofit of a petroleum

asa storage tank that is located ins@nsin and is used to store petroleum F”OdUC‘rproductstorage tank system with cathoqh'mtection Iining or
togethemwith any on-site integral piping or dispensing system. The term does not !

Ot - .
includepipeline facilities; tanks of1D gallons or less capacity; residential tanks oﬁp”l and overfill controls.
1,100gallons or less capacity storing petroleum products that are not for fasale; (51) “Used motor oil" means oil from internal combustion

tanksof 1,100 gallons oless capacity storing petroleum products that are not f . . .
resaleexcept as provided in sub. (4) (ei); tanised for storing heating oil for con Oéng'neSpc’”eCted and stored accordance with 4TCP 93.300

sumptiveuse on the premises where stored, except for heating oil tanks bwned  (52) “Willful neglect” means the intentional failure to comply
schooldistricts and heating oil tanks owned by technical college districts and excepih the laws or rules of the state concerning the storage of petro

as provided in sub. (4) (ei); or tanks owned higddnsin or the federal government. . . J "L .
(36) “Pollution impairment” means bodily injury or propertyltgl.Jrn products and may include, but is not limited to, fdiire

damagearisingfrom the actual, alleged or threatened disgbar . .
dispersal seepage, migration, release, or escapepataleum (a) Conduct leak detection procedures;

product. ~ (b) Take out of service &@ank system that by reason of opera
(37) “Prime rate” means the most recent rate published in tﬂgnal characterlstlc_s oeak d_etectlon is suspected of causing a
Wall Steet Journalunder Money Rates — Prime Rate. dischargeto the environment;

Note: The prime rate is thease rate on corporate loans posted by at least 75% of (C) Immediately shulown and repair a leaking tank system;

thenations 30 lagest banks. _ _ (d) Conduct a required product inventory;
( )(388) Programyear” has the meaning set forth ir292.63 (1) (e) Comply with tank system use permit requirements;
g), Stats. ) S ; ) ) .,
Note: Section292.63 (1) (g)Stats., defines program yearths period beginning (f) Comply with plan revieyinstallation or inspection require
on August 1 and ending on the following July 31. mentsunder chATCP 93
(39) “Progresspayment” means an award made prior to the (g) Register or actions to de—registeramdeground or above
full completion of a remediaticemd may include payments aftergroundtank system irorder to avoid regulation under GiICP
completionof an emegency action, site investigation, remediag3; or
tion, maintenance or operation, or other points as definéusn (h) Maintain corrosiorprotection on a systemtank or lines.
chapter. History: Cr. Registey February1994, No. 458ef.. 3-1-94y. and recrRegister,

“ ” i i December1998, No. 51fef. 1-1-99;CR 04-058am. (24) and (32Register Feb
(40) PrOpertydamage has the meaning set forth 2%2.63 ruary 2006 No. 602eff. 5-1-06;CR 07-029r. and recr(19) Register November

(1) (gm), Stats. 2008No. 635 eff. 2-1-09; correction in (51) made undei 8,92 (4) (b) 7.Stats.,
Note: Section292.63 (1) (gm)Stats., defines property damage as not includin@RegisteiNovember 2008 No. 63%orrection in (1), (19), (33), (47), (51), (52) (f),
thoseliabilities which are exclusioria liability insurance policies for property dam (g) made under 4.3.92 (4) (b) 6.7., Stats.Register December 20No. 672 correc-
age,other than liability for remedial action associated with petroleum product diSons in (5), (7), (1), (19), (20), (24), (27), (28), (30), (32), (33) to (35), (38), (40),
chargedrom petroleum product storage systems. The statuteertsodes loss of (44), (46), (47), (49), (51), (52) (f), () made underls.92 (4) (b) 6.7., Stats.,Reg-
94

fair market value. ister October 2013 No. 69¢

(41) “Remedialaction plan” means a document that reports a
remedialaction alternative and providése basis for its recom NR 747.02 Coverage. (1) PETROLEUMPRODUCTSTORAGE
mendationalong with projected costs and other required detailrank sysTeEms. Owners or operators ofpgetroleum product ster

(42) “Responsibleparty” means either the ownaperatoy agesystems are eligible for reimbursement from the fund pro
personowning a home oifank system or claimant who is finran vided claims are for undground or aboveground petroleum stor
cially responsible for all costs of remediation of a disghasf agesystems that are one or more of the following:
petroleumproduct. (a) Commercial tank systemsdgr than 10 gallonscapacity

(43) “Site bundling” means providing investigation or reme (b) Heating oil tank systems where the petroleum product is
dial action services, or both, for multiple occurrences while utilizold.
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NR 747.02 WISCONSINADMINISTRATIVE CODE 122-2

(c) Farm or residential tank systemgkarthan 1,100 gallons 2. ‘Dischagesare commingled.” A dischge that predates
capacityand not storing heating oil for consumptive uselm thedeadlines in sul§3) (g)to (j) is commingled with a dischge
premises. excludedby sub.(3) (g)to (j).

(d) Tank systems storing gasoline, diesel fuel or other vehicle 3. ‘Replacement within the same tank bed.’ A storage system
fuel, other than residential tanks bfLlO0 gallons or less capacity that predates the deadlines in s(8).(g)to (j) has been replaced

(e) Farm vehicle fuel systems of 1,100 gallons or less capacigjthin the same tank bed or haeen upgraded, subsequent to the
which meet therequirements in £92.63 (4) (ei) 1m. aStats., deadlines in sulf3) (g)to(j), and documentation cannot confirm
regardingfarm size and farm income, and is used to store produstsethera dischage there occurred before or after the deadlines.

not for resale. (b) Reimbursement rated.. Where pafa) 1.applies, 100 per
(f) Heating oil tank systems ownby public school or techni centof the eligible costs may be reimbursed.
cal college districts, supplying heating foit consumptive use on 2. Where par(a) 2.applies, the department will consider the
the premises. two dischages to be one occurrence, and will apply a methodol
(9) Tanksystems located on trust lands of an American Indi@sgy of cost separation based on total tank volume, or based on
triﬁe or band if t(f;e %Wner (é)cip%r)atsféat?]ksyﬁem W0U|dtbe otherfactors acceptable to the department.
otherwisecovered under par&@) to (f) and the owner aoperator ; -
Complss wih 1S chapie and o G 538 atane 21 apl S /nere Parc) 3 appies 25 percent o e lgtlecosts |

cableagency approvals. . departmentshowing that all applicable tank closure and site
(2) HEATING OIL TANK SYSTEMS. A person owning a home gssessmenquirements in either cTCP 93or in preceding
heatingoil tank system is eligible for reimbursement from thgggeral regulations were complied with, including the cerre

fund provided the claim is for a heating oil tank system that is @ondingdeadlines for performing that closure and assessment.
undergrounchome heatingil tank system and the person com History: Cr. Register February1994, No. 458eff. 3-1-94 r. and recrRegister,

plieswith this chapter and cTCP 93 December1998, No. 516eff. 1-1-99;CR 04-058cr. (4) Register February 2006
; 0. 602 eff. 5-1-06;corrections in (1) (e) and (3) (h) made under s. 13.93 (2m) (b)
®3) ExcLusioNs. The fund does not cover a claim for any ob‘.,Stats.Register February 2006 No. §arrection in (1) (g), (2). 3) (a), (h), (4)
the following: (b) 3. made under s. 13.92 (4) (b) 7., St&sgister December 20No. 672correc-
(a) A pipeline facility tionsin (1) (e), (9), (2), (3) (9). (h), (4) (b) 3. made under s. 13.92 (4) (b) 7., Stats.,

. . Register October 2013 No. 694
(b) A commercial tank system 01Q gallonsor less capacity

(c) Aresidential motor fuel tank system of 1,100 gallons or less NR 747.025 Awards. (1) GENERAL. (a) If the department

capacity. determineghat the claimant meets all of the eligibilityquire

(d) Any tank system that is federal or state owned. mentsof this chapterthe department shall determine a deductible

(e) Any tank system of 1D gallons or less capacity which isamountand issue an award teimburse the claimant for eligible
not used for the storage of home heating oil. costsincurred in a remediation.

() A nonresidential heating or boiler tank system where the (b) The department mayot issue an award before all eligible
productis used on the premises where it is stored. costshave been incurred unless the department deterriines

(g) An undeground petroleum product storage tank system g€ delay in issuing the award woutduse a financial hardship to
home oil tank system that meets the performance standardstfi§ OWner operator or the person owning a home oil tank system.
40 CFR 280.2@r ch. ATCP 93 was installed after December 22,Thedepartment may issue progress payments whéoisof evi

1988,and from which a release was confirmed after December ggnceof completion of various activitiesis specified in séiR
1995. 747.12and747.355is received.

(h) An undeground petroleum product storage tank system or (2) AWARDS, DEDUCTIBLES,AND DENIALS.. All awards shall be
home oiltank system that meets the upgrading requiremed® inissuedin accordance with this chapt@nd the requirements in s.
CFR280.21(b) to (d) or chATCP 93and a dischae is confirmed 292.63(4) (d), (dg), and(dm) to (g), Stats.
after December 31, 1995, and the disghas confirmed, or reme Note: Other sections of this chapteuch as SR 747.30 (2and(3), also address
dial activities begun, after the day on which the system first m(@malof claims, as established through other subsection262%3 Stats.
the upgrading requirements. (3) THIRD-PARTY CLAIMS. For owners or operators of under

(i) A new aboveground petroleum product storage tank systgfundstorage tank system disches eligible for PECK, third-
thatmeets the performance standapdsmulgated in rules by the Party damages resulting from petroleum product dispemmay

departmentinstalled after April 30, 1991, and from which a-disbe eligible for reimbursement under the PECfund. Items

pﬁ:which theowner or operator is not legally liable; costs associ

() An aboveground petroleum product storage tank systet dwith dischagesbased on or attributed to a criminal act; inten

thatmeets the upgrade requirements promulgated by the dep . ; X X
mentand a dischaeis confirmed after December 22, 2001, andonal, willful or deliberatenoncompliance with any statute or
thedischage is confirmed, or remedial activities begun, after tHgdministrativerule; punitive or exemplary damages; and federal,

day on which the petroleum system first met the upgradirﬁjateor local fines, forfeitures or other penalties.

r irementsn rul romul h rtment. Note: See sNR 747.36 (3¥or further requirements for third—party claims.
equirementsn rules promulgated _byt € department History: Cr. RegisterFebruary1994, No. 458eff. 3-1-94 am. (1) (b) and (5)
(k) Any other tank system not included under . (a), r (1) (c),Register December1998, No. 516ef.. 1-1-99;CR 04-058am. (1)

(b), r. and recr(2), r (3) to (5), renum. (6) to be (Register February 2006 No. §02
(4) ELIGIBLE SYSTEMSAND EXCLUDED SYSTEMSAT THE SAME eff. 5-1-06; correction in (1) (b) made under8.92 (4) (b) 7.Stats. Register

SITE. (a) Threepossible conditions An owner or operator of & pecembe201L No. 672 corrections in (1) (b), (2) made under $3.92 (4) (b) 7.

petroleumproduct storage system which is excluded by €)b. Stats.,Register October 2013 No. 694

(g) to (j) from coverage is eligible farimbursement from the

fund for claimsrelating to other petroleum product storage sys NR 747.03 Emergency awards. The department may

tems at the same site, where one of the following conditiorgter determining that an engancy exists, make an award in

applies: advanceof claims received prior to the ergency claim. The
1. ‘Dischages are not commingled.” A discharthat pre finding of an emegency shall be made basggon an immediate

datesthe deadlines in sufB) (g)to(j) is documented as not cem needto protect public health or safetyrhe finding of an emer

mingledwith any dischage excluded by sul§3) (g)to (j). gencymay not be based upon financial hardstfithe responsible
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122-3 DEPARTMENT OF NATURAL RESOURCES NR 747.11

partyor its agent. A determination that no egercy exists may 2. ‘Department of transportation as agent.ithAprior written

not be appealed to the department. approvalof the department and tlogvner operator or the person
History: Cr. Register February1994 No. 458 efl. 3-1-94; r (1), renum. (2) to - owningthe home oil tank system, the department of transportation
be Comm 47.03Register December1998, No. 51peff. 1-1-99. mayact as an agent as specified in subdwhen the petroleum

productstorage system or home oil tank system is located on prop
erty that is or may be fifcted by a transportation project under the
jurisdiction of the departmerdf transportation. The scope of the
Responsiblgarties. Responsiblearties may submit claims to departmentof transportation shall be limited to the activities
the department uréuant t0202.63 (4) Stats., for reimbursementunqerSUbd'g' The department of transportation shall submit the
€p pu : N claim for an award as specified under this section with the award
of eligible costs incurred because of a petroleum produet dig"y jointly paid to the owneoperator or the person ownitige
chargefrom a petroleum product storage system or home oil B8 meoil tank system and the department of transportation for eli
system. gible costs incurred by the department of transportation in con

1. If aresponsible party is not the sole owner of the site, giictingthe activities specified under sulid.
OwnerAssignment Certification form (ERS—-8070) shall be filed 3. ‘Activities of agents.” All agents shall be limited to the fol

with the department to establish one entity to submit the claim afﬂg/ing activities:

receivethe award under this chapter c letinghe site i tigation to determine the d
2. The responsible partpwner or operatpragent or an da. t otm?the inghe site |n\t/e|s |gat|on_ Ot- N ermlned be th?ge_e
assigneeas established in sulid, may submit a claim if all of the andextent ofthe environmental contamination caused by IS
’ chargefrom a petroleum product storage tank system or a home

following are performed: . . . B
. . . oil tank system and preparing the analysisrepdrt as specified
a. Documentation that the source of a disghar dischayes inl s.NR 7y47_337 preparing yS! pecit

is from a petroleum product storage system or hoiitank sys b. Conducting bids for all commodity services necessary at

tem; : ¢ A
b ificati he d bef ducti . the site to restore the environment and minimize the harmful

_b. Notification to the department, befotenducting a site gtfacis from the petroleum products discharupto point of

investigationor remedial action activityf the potential for sub operationand maintenance or long—term monitoring.

mitting a claim under this chaptexcept in emegency situations c. Providing commodity services that have reimbursement

asprovided under 292.63 (3) (g)Stats.; maximumswhich are determined eithby the usual and custem

c. Registration of the petroleum product storagstem or the ;
home oil tank systemwith the department of agriculture, trade an éybci(cj)g}nsgcgtraggéesse Isrt]asblljlsggjj undeifs.747.3250r by thepub

consumelprotection under s468.21to0 168.26 Stats.; Note: The department forms required in this chapteravailable from the M/
d. Report of the dischge in a timely manner to the division consinDNR, Bureau foRemediation & Redevelopment(P Box 7921, Madison
of emegency government in the department of militarfpia$ or WI 53707-7921 or dittp://dnr.wi.gov/topic/brownfields/pecfa.html
to the department, according to the requirementer ch292, (2) PROVISIONSOF ELIGIBILITY LETTER. (a) When an owner
Stats.; operatoror person owning a home oil tank system has registered
e. Investigation of the degree and extent of environmentd)€ {ank systems on the property associated with the dgehad

; notified the department as specified undeMNf 747.1, the
gsgggggﬁaﬁgri%%);Itpaenﬁlzgllgrfrr]c_)m a petroleum produstorage departmenshall upon request of the responsible party provide a

. letter of eligibility determination. This letter may include infor
f. Recovery and proper disposal of any recoverable petroleyiit i, o the PECK program and the departmesninitial deter
productsin the dischage from a petroleurproduct storage sys

temor home oil tank system: minationof the eligibility for an award under this chapter
9. Disposal ofany residuall solid or hazardous waste in a-ma (b) The initial eligibility determinatiotis made by the depart

ner consistent with local, state and federal laws, rules and reg etgtmbq?nsaet(ijoﬁpon the information made available prior to the
tions; )

h. Verification that thewner has maintained the site in com (c) This letter of eligibility may be used in securing loans to

pliancewith laws and rules of the state concerning the storagec&veresnm?t_?d co;ts fora pr_op_)o_s_,ed remedlatlon._ L
petroleumproducts; and (d) The initial estimate of eligibility shall not be binding if sub
i. Restoration of the environment accordingafplicable sequentlyhe owneroperatorperson owning home heating oil

standardsusing the most cost-ettive approvable alternative [2NK System or other source provides the department with addi
available. tional information which necessitates a subsequent ineligibility

. . determinatiorto be made by the department.

3. Owners or operators, or persavening home oil tank sys  pigiory: ¢r. Register February1994, No. 458ef. 3-1-94; am. (1) (al., (b) 1.,
tems,who were not owners or operators, or who wereaatons 3. a. and b.,.r(1) (b) 3.c., Registey December1998, No. 516ef. 1-1-99;CR
OWning home oil tank systems, whenpatroleum product dis 04-058 (1) (a) 3. renum. from Comm 47.30 (1) (a) and am., am.'(l) (a) (intro.), cr

s L (1) (b) 3. c.Register February 2006 N602 eff. 5-1-06; correction in (1) (b) 3. a.,
Chargeoccwred ‘"_md who meet all of the conditions Of$b!5tl0n, c., (2) (a) made under $3.92 (4) (b) 7.Stats. Register December 20No. 672
may submit a claim for an award under the scope of this chaptefrectionsin (1) (a) (intro.), 2. b. to d., (b) 3. a., ¢., (2) (a) made underls.92
(b) Agents. 1. ‘Individuals as agents.” Except as specified iff) ¢ 6- 7 Stats.Register October 2013 No. 634
subd.2., an owner or operator or the person owning a home oil

tank system maywith the written approval of the department

enterinto a written agreement with another person to act as & authority to inventory and determine the location of above
agent. An agent, iorder to be approved and receive IanmEIgtroundand undeaground petroleum storage tanks systems as spe

underthe fund,shall agree to complete the remediation up to tigfied in s.168.28(2), Stats. &nk systems shall be registered with
point of operation and maintenance or long—term monitoring. THAE department of agriculture, trade atmhsumer protection on
agentand the owneioperatoror person owning theome oil tank 0rms provided by the department of agriculture, trade and con
systemshall jointly submit a claim for an award after completin@umer protection. Eligibility determination of awantsderthe

all applicable requirements under thisapter and submittal of a SCOP€Of this chapter requires prior tank registration.
CurrentAgent Assignment Certification form (ERS-8079) to the (2) All aboveground petroleum product storage tank systems
department.An award made undéhis paragraph shall be madeshallbe registered with théepartment. Exceptions are for any of
payableto both the agent armivner operator or person owning the following:

the home oil tank system. (a) Pipeline facilities.

Subchapter |l — Program Eligibility

NR 747.10 Initial claim eligibility . (1) GENERAL. (a)

NR 747.11 Tank registration. (1) The department has
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(b) Tank systems of1D gallons or less capacity (2) IncompLETECLAIMS. (@) Incomplete claims, lack of verifi

(c) Residential tank systems of 1,100 gallons or less Capacq9tion of payment of costs, lack of signatures, and other factors
(3) All undeground petroleum product storage taystems May delay processing aflaims or change the schedule of the
largerthan 60 gallons capacity shall be registered withlemart  "€VIW- _ _ _ _
ment. . (b) Claims received by the department WhICh. contain unpaid
History: Cr. Register February1994, No. 458efl. 3-1-94; rand reciRegister,  invoicesshall, at the departmesidliscretion, be assignedeview

December1998, No. 516efl. 1-1-99;corrections in (1) made under s13.92(4)  dateno earlier than the date proof of payment was provided to the
(b) 6., 7., Stats.,Register October 2013 No. 694 department

(c) PECHR claimsfor awards may not be processed without
properand complete documentation including, but not limited to,
nderground Petroleum Product ahk Inventory forms
RS=7437), Aboveground Petroleum Producank Inventory
forms (ERS-8731), Remedial Action Fund Application form
RS-8067)department letter indicating compliance with reme
| action plan submittal requirements (investigataim),

NR 747.115 Nonregistered tanks and out-of-ser -
vice tanks. (1) All aboveground and undgmound petroleum
storagetanks not previously registered, having no complet
Underground Petroleum Product ahk Inventory form
(ERS-7437pr Aboveground Petroleum Produetrik Inventory
form (ERS-8731) on file with the department, shall be register

gﬁg;ttgrsubmlttlng a claim for an award under the scope of t reportprovidinginformation detailed in NR 716.15(investiga

Note: The department forms required in this chapteravailable from the \# tion claim), evidence of the souro¢ the petrqleum prOdUCt.dIS
consinDNR, Bureau folRemediation & Redevelopment(P Box 7921, Madison chargeand the degree and extent of the soilvater contamina
WI 53707-7921 or dtttp://dnr.wi.gov/topic/brownfields/pecfa.html tion resulting from the dischge, proof of payment o€osts

(2) For all undeground petroleunstorage tanks removed,incurred in remediation, approval oflosed remedial action,
closedor out—-of-service prior to the date of tank registration, agsponsibleparty’s social security number or federal tdgntifi-
specifiedin s. ss168.21t0168.26 Stats., the present owneper  cation numbey and other forms available from tldepartment
atoror person owning a home oil tank system shall submit-doauecessaryor claim processing.
mentationto the department as to the existence of the titnek, Note: The department forms required in this chapteravailable from the &
productstored, the size and type of tank, and other informationggfEnENR, Buet fotemeciaton s redeyiopmeriCr o 221, Mdson
substantiatgorior ownership and use. This documentation may

include,but isnot limited to, neutral third—party testimompunty (S)tREQLt’]ESTt';OR ADt':r’]'T'ONA.L 'NF?RMfT.'ON'th(aé Ontce thte
tax records, land titles, and blue prints of initial tank installationd€Partmentias begun the review of a claim, the department may
History: Cr. Register February1994, No. 458ef. 3-1-94; am. (1)Register, réquesthat additional information be submitted 15 business days

December1998, No. 516ef. 1-1-99;CR 04-058r. (3) Register February 2006 No. from thedate of the request. Otherwise, the claim may be deemed
600% %ﬁ- 52—011—306'31:0025?0'1 in (2) made under s13.92 (4) (b) 7. Stats.,Register  jncompleteand progrespayments may be denied. These claims,
ctober 0. 6% when complete, may be rescheduled for review after more

NR 747.12 Claim process. (1) APPLICATION. A claimant recentlyreceived complete claims. . . .
shall submit a claim in a format prescribed by the department, and(P) The departmemnay request additional information from
shallinclude all of the following that are applicable: owners, operators or persons owning home oil taystems,
(a) For a claincovering the site investigation and the preparél’jl gents,cqnsultants, contractors or subcqntr actors a.s necessary
tion of a remediahction plan, a copy of the report providing the (C) Failure to respond to a request, within #ebusiness day
informationdetailed in SNR 716.15and the letter provided by the €SPonseeriod for additional information, may result in a delay

departmentindicating that the remedial action plan submittd Payment, disallowance of interest costs accrued, action against

requirementave beerromplied with and that submittal of the cOnsultant, or scheduling a meeting with the responsible party
claimis authorized. andthe department or other individuals.

(b) A copy of the Underound Petroleum Produchik Inven 1. The department magjisallow interest costs accrued during
tory form (ERS-7437) for each undgound tanksystem at the the period when no response has been received, by issuing a letter
site and a copy of the Aboveground Petroleum ProduactkT Statingtheintent, on a specified date, to disallow payments on
Inventoryform (ERS-8731) for each abovegrouadk system at interestcosts accrued during this period as specified in(par

thesite. 2. _Appeal of disallowed interest costs, shmdlconducted as
(c) The bid specifications and a copy of the bids for commodigpecifiedin s.NR 747.53 o
servicesas required in NR 747.33 (4) CosTSINCURRED IN REMEDIATION. Only eligible costsas

(d) Documentation verifying actual costs incurred because gecifiedin s.NR 747.30 that have been paid, shall be submitted
the petroleum product dischge, which shall include receipts,fc’L,atn awcarg. sterFebruary 1984, No. 45Bef, 3-1-94: rand recr(L)
H H H H H H Istory: I. Registey February , NO. .o—1-94  randrecr(l), am.
invoices including contractds and subcontractsr invoices, , o), Register Decemberl998, No. 516ef. 1-1-99:CR 04-058am. (1) (intro.).

interestcosts, loan fees, accounts, and processed payments. (2) (c) and (4), cr(1) (), Register February 2006 No. 6. 5-1-06; correction in
() Proof of payment for all invoices including copies of botif) (g)7§)cc(>?r)e(3|§ns(?r)1 ’(“f)‘d(’g)”'(‘gfggz ((j)) g?;jf&ﬁﬁﬁgg_‘g‘ze{ 4D)?g$’{‘_*’§;t23“_”1

sidesof canceled checks or money orders or alternate proofsr@ister October 2013 No. 694
paymentapproved by the department.

(f) Properlydetailed and itemized receipts for remedial activi NR 747.13 Exclusive remedy and liability . The
tiesand services performed. PECFAfund awards for remediation activities and is not intended

(g) Ownets, operatds, home oil tank ownér or the responsi 0 result in owners or operators or persons aning home oi] tank
ble party’s social security number or federal tax identificatiofystemsmaking any profit or receiving duplicate payment in a
number. remediation. As specified in 292.63 (7) (am)Stats., an award

(h) Other records or statements that the department determifiggleunder this chaptes the exclusive method of recovery for

to be necessary to complete the application. costsreimbursed under the fund.
y P PP History: Cr. Registey February1994, No. 458eff. 3—1-94;correction in (1)

(i) Signature of the ownepperator or person owning home Oilmadeunder s.13.92 (4) (b) 7. Stats.,Register October 2013 No. 634
tank system on the application.

() A certificate or certificates verifying the existence of the NR 747.14 Right to recover actions.  The department
insurance coverage required in &RS 305or all the environ reserveghe right to take action against an owrgerator oper
mentalconsultants who performed work included in a claim. sonowning ahome oil tank system, or their agents or designees
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to recover any award or portion of an award resulting from afraud 3. Other costs identified bthe department as necessary for
ulentclaim. proper investigation, remedial actioplanning and remedial
(1) RIGHT OFACTION. A right of action under this section shallactionactivities to meet the requirements of 282, Stats.;
accrueto the state against an owngperator or othguerson if the 4. State or municipal permits for installation of remedial
owner,operator or other person submits a fraudulent claim or desguipment;
not meet the requirements under this chapter anifaward is 5. Actual costs for the purchase or rental of temporary buil
issuedunder this section to the owneperator oother person for ding structures of a size adequate to house remedial equipment;
ineligible costs under this section. and
(2) AcTion TO RECOVER AWARDS. The department shall 6. Restoration oreplacement of a private or public potable
requestthe attorney general to take actionigsppropriate to watersupply
recoverawards to which the state is entitled or when the depart (e) costs associated witiersonnel, travel and related expen
mentdiscovers a fraudulent claim after an award is issued.  ggg:

Note: Section292.63 (5 Stats., states that recovered fushall be credited . . .
to the petroleum enviroém)éﬁzm cleanup fund. 1. Contractor or subcontractor costs femedial action activ

History: Cr. Registey February1994, No. 458eff. 3-1-94. ities;
2. Labor and fringe benefit costs associated with inspection
NR 747.15 Assignment of awards. By writtennotifi- andsupervision other than specified in subd.
cationto the departme_nt, a cl_aimamay make an assignment of 3. Actual costs incurred for travel and lodging which are not
an award to an institution which lends money to the claimant figr excess of state travel rates: and
the purpose of conducting remediation activities reimbursed 4. Actualverified labor fringe benefit and equipment costs

underthis chapteras specified in £292.63 (4m) Stats. ThiS ,hencjaimants uséheir own personnel or equipment to conduct
assignmenbf an awardctreates and perfects a lien in favor of thg .o cqiation.

assigneen _the proceEds of the award,' L i Note: A listing of state travel and meal ratesy be obtained by writing to the
Note: Section292.63 (4m) Stats., states the lien secures all p_rlnc_lpal, interesfyisconsinDNR, Bureau for Remediation & Redevelopmer®.Box 7921, Madi

fees,costs and expenses of the assignee related to the loan. Thelkethis subsec gonwiI 53707-7921.

tion has priority over any previously existing or subsequently created lien, -assign

ment,security interest or other interest in the proceeds of the award. (f) Costs aSSOCiat_ed with the preparation of a claim package
History: Cr. Register February 1994, No. 45gefl. 3-1-94;correction made  underthe scope of this chapter and other related costs:
under 5.13.92 (4) (b) 7. Stats.,Register October 2013 No. 694 1. Fees up to $500 for a certified public accountant, contrac
. tor, or other independent preparer for compiling a claim under this
Subchapter|ll — Reimbursement Procedures chapter;and

o ) o 2. For an owner or operatonly, compensation to third par
NR 747.30 Eligible cost items for  remediation. tiesfor bodily injury and property damage caused pgoleum

(1) EvicBLE cosTs. (a) Costs related the categories in pai®)  productdischage froman undeground petroleum product stor
to (g) may be reimbursed under the scope of this chapter agetank system.

(b) Costs associated with emgencyaction, site investigation  (g) Costs associated with the support or protection of existing
and remedial plan development, remediation, long-temomi iilities or structures located within the remediation ateeng
toring or operation and maintenance: a remediation.

1. Investigatiorof potential sources of contamination by-pre Note: Reimbursement for the re-installation of utilitiesstuctures, without prior
cision testing to determine tightness of tanks dinds if the departmenapproval, may not be made.
methodused is approved by the departmamt the tester is certi . (2) EXCLUSIONS FROM ELIGIBLE cOsTs. The department has
fied by the department of agriculture, trade and consumer protéentified various costs determined to be ineligible for reimburse
tion as specified in clTCP 93and the testing is not designed tgnent. Sectior292.63 Stats., lists specific cost items which may
meetthe reguladeak detection responsibilities of the owner opot be reimbursable under the PEQsfogram. In order to cen
operator; trol costs and provide awards for the most coséetif’e remedi

2. Costs of eligible work performed after confirmation of gtionsof petroleum—-contaminated sites within the scope of this

petrolleumproduct dischaye; Chapterthe following costs may not be reimbursed:
; - ; . . (a) Costs determined to be unrelated to remedial aatitn-

j. Firebparatlon of re.med:cal acthn alternggves aﬂq plz;]ms, tiesunder the scope of this chapter:

includin afuﬁr\e}gg tzgmcgzngr testing specific to this chapter Any costs not supported by cancelled checks or other abso
9 A 9 lute proof of payment at time of submittal;

5. Investigation and assessment of the degree and extent of2 Any overtime labor chge, excluding an emgency
contaminationcaused by a petroleum product disgieafrom a actioh billed at other than a straigk’lt time rate:
petroleumproduct storage tank system or home oil tank system. "’ L ’ . .

3. Costsfor contamination cleanups from non-residential

t(czj C.cl’s_ts associated with excavation and disposal of contamaing oil or boiler tanksystems and dischges from mobile
natecsotls: fueling tanks or fuel storage tanks on vehicles;

1. Removal of contaminated soils; _ _ 4. Costs associated with used oil remediations, if the pitis
2. Actual costs incurredrhich are associated with equipmentrom internal combustion engines;

mobilization; 5. Costsassociated with environmental audits, environmental
3. Removal of petroleum producfsom surface waters, reconnaissancer real estate transactions, construction projects,
groundwateror soil; and new construction or long—term loan transactions;

4. Treatment and disposal of contaminated soils including 6. Costs associated with investigatiantivities to locate
departmenapproved procedures for bio—remediation. petroleumproduct storage systems or home oil tank systems to
Note: All soils shall be reported in tons when included in a claim. determineeligibility for an award under the scope of this chapter;

(d) Costs associated with monitoring and other remedial action 7. Costs incurred after the department determines that-no fur
activities: therremedial action is required, except for abandonment of-moni
1. Monitoring of natural bio—remediation progress; toring wells and finalization of site closure;
2. Actual chages for maintenance of equipment used for 8. Other costs that the department determiod® associated
petroleumproduct recovery or remedial action activities; with, but not integral to, the remediation of a petrolqunaduct
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dischargefrom a petroleum product storage syst@nhome oil 6. Other attorney fees including, but not limited to, legal
tank system. advice,appeals, oother representation on behalf of the responsi
(b) Costs related to improper or incompetent remedial actifle party or agent.
tiesand services: (g) Supervisory and management costs thatdéqgartment
1. Costs associated with incompetent or nofeetive determinedo be unreasonable or unnecessary in carrying out the
cleanupactions which were not basegon sound professional 'emedialaction activities under this chapter:

andscientific judgment; 1. Supervisory or management costs when a municipality or
2. Costs of redoing remedial action activities or remedi§PMPanyuses their own personnel or personnel from a wholly—
actionwork which was incomplete or incompetent; or partially-owned subsidiary for remedial activities;

3. Costs associated with rework on remedial systems to 2. Costs for supervisory or management activities conducted

accommodateonstruction, upgradesetrofits, or redevelopment by owners or_operators; ) . -
projects: 3. Costs incurred by a responsible party associated with bid

4. Any costs associated with actions that exceede¢bessary {%%u'ﬁﬁgﬁgmr p(:flseu‘:t;3?;;2'Stsrﬁgggnstfgfof:gfucl(t%nstuf‘gﬁé .
activitiesto bring a site to the required level of remediation; ! 9 p 9 '

5. Costs associated with the repair or replacement of damaged4' Costs for nght of entry or frespass fees; and

buildings, sewer lines, water lines, electridales, phone lines, ~ °- Separate vehicle and mileage costs.
fiber optic lines or other utilities on the property; (h) Any costs, excluding for an engency action, incurred
6. Costs associated with the re—installatiblamaged reme P€forea confirmed dischge is reported to the department.
dial equipment or the re-installation or modification of teme (i) Interest costs associated with costs that are ineligible under

dial equipment for purposes other thafeefive remediation; ~ thissection or sNR 747.30 (3) S
7. Additional interest costs accrued due to improper or incom Nc?te: See sNR 747.305or further ineligible costs associated with loans.
pletefiling of claims ornon-response to department requests f&rg (j)_Interestcosts excluded underiR 747.60 (2) (a)r47.625

additional information, exceptions being delays caused by t 747.69 (1) () . .
departmentlaim process: (k) Costs determined by the department to be excessive, as

8. Anv late service chaes: defined by the usual and customary cost schedule periodically
) y g. T . ) establishedy the department underMdR 747.325

9. Any costs related to invoices or bills for which payment |y cqsts for any work performed where a contract is not in
verificationis unobtainable. _ ~ placeas required in AR 747.33 (2) (a) 1.

(c) Costs for testing or sampling unrelated toitivestigation ) Costs incurred for services exempted undmiRs747.33
for the extent of contamination under the scope of this chapte(g) (b) 1, if the costs are incurregtior to the department approval

1. Costs for sampling and testing for heavy metals, excagiquiredunder sNR 747.33 (6) (b) 2. andthe approval require
leadtesting when the dischy is verified to bérom leaded gaso mentis not subsequently waived by the department.
line, or lead and cadmium when the source is used motor oil; () Costs which exceed the $20,000 limit ilN& 747.337 (2)

2. Costs associated with the analysis for inappropeiatstit  (a) for a site investigation and remedial action plan, and which are
uentsnot normally part of or associated with an eligible petroleumcurredprior to either providing the notices that are required in
producteven if required by the department; and S.NR 747.337 (2) (c)or obtaining the approval which is required

(d) 1. Costs for remediaction activities funded undd2 in s.NR 747.337 (2) (b)
USC6991] unless the owner or operator or the person owning the (o) Costs for any work performed after submittal of the notice
homeoil tank system repays the funds providewier4d2 USC of completion of an investigation undeNR 747.62(4) and prior
699L to the departmerg’issuancef a response to the responsible party

2. Expenditures required by the department in order to meédtdthe consulting firm under 8IR 747.62 (5)
the groundwater protection standards, bB0, Stats., chATCP 93 (p) Costs for any work performed more than 5 busideys
or other administrative rules but not related to a petroleum prodafter the department issues a decision und&iRs747.62 (5)hat
dischargeunder this chapter; an occurrence is subject to the public bidding process Rs.

3. Costs associated with loss of business: 747.6§ if the work is conducted outside of that process.

4. Costs associated with loss of interest or dividends, of inter (d) Costs for any work that is performed after submittal of a
estcosts from a loan other than one for the remediation; and Vritten deferrainotice under sNR 747.63 (5) (cand prior to a

(€) Costs associated with site closure: departmentahuthorization to proceed with additional activities.

1 c iated with the cl f K . (r) Costs forany unauthorized work performed more than 5
- Costs assoclated with the closure of a tank system; |, ;ginesgiays after the department issues a directive or notice

2. Costs associated with tank closure assessments; unders.NR 747.64 (Labout using the public bidding process in
3. Costs associated with tabandonment of wells not relateds. NR 747.68

to the remedial action. (s) Costs for any unauthorized services that are performed by
(f) Costs associated with legal issues: any party other than a firm which submittadbid under sNR

1. Costs, other than costs for compensating third parties f¢f/-68(2) and with which a contract is executed undeKB.
bodily injury and property damage, which the department detef*7-69 if they are conducted after the qualified low bid is deter
minesto be unreasonable or unnecessary to carry out the remefiiftedunders.NR 747.68 (3)

i iviti ifi i i tion Note: For the purposes of pars. (0) to (s), costs for preparing or submitting a claim
action activities as specified in the approved remedial ap areeligible for reimbursement, regardless of when those costs are incurred.

2. Costs associated with third—party actions by adjoining pro ()" costs that exceed the maximum reimbursement established
perty owners for the installation of monitoring wells or othefnders. NR 747.68 (7) (d)
cleanup—relatedems unles_s _a court judgment has mmmmed; (u) Costs for unauthorized work performed more than 5 busi
3. Costs associated withird—party damages from a dischar nessdays after the department issues a disqualification notice

ge originating from an aboveground storage tank; unders.NR 747.70 (4) (d)
4. Attorney fees associated with third—party actions; (v) Costs for any worperformed between the due date of any
5. Any costs associated with an appeal of a determinatien spabmittalrequired under this subchapter and the date a past-due
cific to the scope of this chapter; and submittal is actually submitted.
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122-7 DEPARTMENT OF NATURAL RESOURCES NR 747.305

(w) Costs for performance bonds. Note: For the purposes of this section, photo ionization detectors, flame ionization
(X) Costs incurred that exceed caps established by the_depcga}Fctorselectronic equipment, and sampling kits are not considered hand tools.

- : o 15. Costs reimbursed by insurance companies unless per
ment unless .

written department approval is receprint to per forming in an agent role.

formanceof the corresponding work. 16. Costs associated with fees required by any other state
. . Sts associ Wi S requi y any rs
(3) PENALIZEDINELIGIBLES. (a) 1. The COSts in pb) are con agencysuch as fees authorizbg s.292.55 Stats., and fees listed

sideredto be grossly |neI|g|bIe fpr rglmbursement. i in ch.NR 749 except department closure review fees incurred
2. An award for a claim which includes any costs in @ prior to October 29, 1999.

andwhich was prepared and submitted by an owner or operator(4) CLAIMS INCLUDING INELIGIBLE COSTS. Claims submitted

g)r( gﬁése?ﬁ og\gré'cr)'gt Sa e?nodmsehgllll tﬁlaennkbsey?sftwef?:gulzi dr%duscgd ﬂich include ineligible costs shall be considered incomplete and

cent of the total ambunt of those Costs y ay be returned to the claimant for recalculation, revision and re—

Co ) ) submittal. The claimshall be rescheduled for review when the

3. A consultant who prepares a submitted claim that includggligible costs have been removed ahe claim received by the

any costs in par(b) shall pay to the department an amount equgkpartment. The department may disallow interestsaccrued

to 50 percent of the total amount of those costs, and the awardd‘gﬁngthe non-response pericas specified in AR 747.12 (3)

the claim shall be reduced to exclude those costs. (a).
((b) 1. Costs incurred on or before Auglisi987, for aremedi  (5) AREASOFCONTAMINATION CONTAINING ELIGIBLE AND INELI-
ation. GIBLE PRODUCTS. When an area of contamination is identified
2. Costs for cleanup resulting from spills from petroleurwhich contains both eligible and ineligible products under the
transportatiorequipment. fund, the following shall apply:
3. Costs for investigatiors remedial action activities con  (a) Costs associated with the eligible products may be claimed.
ducted outside the state ofistonsin. Any costs that are required oriigcause of the presence of anrinel

4. Costs associated with emptying, cleaning, or disposingigfble product may not be claimed.
storagetank systems, and other costs associated with closing or(b) The owner or operator atite department shall be notified
removingany petroleunproduct storage tank system or home oilmmediately. The consultant, iconjunction with the owner or
tank system after November 1, 1991 — unless the claimant hagperatorshall propose a methodology to the departmerdifiad-
contractfor those services that was signed before Noverhpering the costof remediation between the eligible and ineligible
1991;0r has a loan agreement, note, or commitment letter fopeducts. Department approval of a methodology shall be
loanfor the purposes of conductitigose services, that was exe obtainedby the owner or operator prior to the submittal of any
cutedbefore November 1, 1991. claims.

History: Cr.Register February1994, No. 458ef. 3-1-94; rand recr(4), Regis-
5. Laboratory rush chges, unless relateh an approved ter, December1998, No. 516efl. 1-1-99;CR 04-058renum. (1) (a) to be Comm

emergencyaction. 47.10(1) (a) 3. and am., renum. (1) (intro.), (2) (a) 2., 5.to 7., 9., 10., 14, 15., (d) 3.

6. Air travel. 05,7, (e) 4., (3) and (4) to be (2) (@) 1. t0 8, (d) 1. to 4., (&@)&nd (5) and am.

. . (1) (@), (2) (a) 7., and (5) (intro.) and (ajn. (1) (b) 2., 4., (2) (b) 7. and 8.(%) (b)

7. Costs associated with tank-system upgrades or retrofﬁs(zh) (t%)(}{)' 3c'r'é')' (%)'%ot& )1;1 d(%)sh, édi)s(t?r“gé)brlljéz”zedb%i\l E(‘)ndﬁ gg%ncli rect
and any corresponding compliance with other state or fedef; "(egtionm*(l) OXRERAER e 13?’(4) ads nde1507 ()
rulesor laws, and future business plans. (b)t7")5t?t)s .71?e(%|)st7er (D'icze(”éi’? Z(ﬁ)“"'(e)”(%”&)‘?{é’“? ‘{;1 @ d(b) 1'61 (c)$43_,9(22)

8. Costsfor repairing, retrofitting, or replacing a petroleum!nro.), &) /., - (€) 2(d) 2., (h) 1o (u), - (4) made under 5.
productstorage sygtem %r home oiI%as&steFr)n, sugh ag for tanrk%) (b) 6. 7., Stats. Register October 2013 No. 694
beddingmaterials o.r fill for.setting taljks, lines, or cangpies. ~ NR747.305 Costs associated with loans. (1) INTER-

9. Costs associated with capital improvements, reinstallatiegr expense. (a) Allowability of inteest costs. The fund will
of electrical powerdispensers, pumpsg other items for retrofits, reimburseinterest expense & loan is specifically secured for a
upgrades, or new construction, unless written departmerfemediationand the proceeds are applied only to the cleanup at the
approvalis received prior to performance of the correspondingte. To be eligible, interest costs cannot be combined with-retro
work. fits or construction loans and shall be site speciReasonable

10. Costs associated with concrete, blacktop replacememgney management shall be practiced to avoid unnecessary
on-sitelandscaping, or other improvements; except for depreeiccrualof interest chaes. Interest expenses shall be managed in
ation costs for third—party actions, or for asphmltoncrete pateh themost cost-déctive manner possible and invoices shall be paid
ing associated with well abandonment, or where written depain a timely manner to avoid interest costs or ttages. If a line
ment approval is received prior to performance of thef creditis used to provide fundirigr a remediation, clear docu
correspondingvork. mentationshall be provided on the disbursements enterest

11. Costs associated with razing of buildings, removal &XPENSeS.
roads,removal of footings and foundations, or other destruction (b) Ineligible inteest expensesThe PECR fund shall not
of structures, or other redevelopment costs, unless written depegtmbursefor the following items:
mentapproval is received pri¢o performance of the correspend 1. The opportunity cost of money or interest income ordivi
ing work. dendincome lost because afdecision to use internal funding for

12. The opportunity cost of moneyr interest income or divi aremediation;
dendincome lost because afdecision to use internal funding for 2. Interest costs which are not clearly documented;
aremediation. 3. Interest costs or late chyas on invoices or bills.

13. Subcontractor markups for woperformed after January 4. Additional interest costs accrued the use of PEG¥Ioan
31,1993. Thissubdivision does not apply to work that is include@yoceedgo earn money or for investment purposes.
in a public bidding c.ontractlexecuted undexB. 747.69 (l? 5. Interest costs which are specified ir282.63 (4) (c) 8.

14. Costs associated with general program supporoficd  giats.
operationwhich are expected to be included in the hourlyf staf note: Section292.63 (4) (c) 8.Stats., reads as follows: “Interest costs incurred
rates, such as telephone clyas, photocopying, faxes, paperby an applicant that exceed interest at the following rate:

At i i a. If the applicant has gross revenues of not more than $25,000,000 in the most
printing, postage, hand tools, personal protective eqUIpmemdenttax year before the applicant submits a claim, 1% under the prime rate.

. f . e
computer equipment, computer—alded—de5|gn, and SOftwaré b. If the applicant has gross revenues of more than $25,000,000 in the most recent
charges. tax year before the applicant submits a claim, 4%.”
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NR 747.305 WISCONSINADMINISTRATIVE CODE 122-8
6. Interest costs whichre ineligible under 292.63 (4) (cc) 2. Original and re—estimated loan amounts, to the extent fea
Stats. sible, shall reflect a sound estimate of the cogteidorm the reme

Note: Section292.63 (4) (cc)Stats., reads as followsIngligibility for interest ~ diation. Excessive estimates which result in excessive or unnec

reimbursement.1. a. Except as provided in subd. 1m. or 2., if an appl&énél i i REG
claimis submitted more than 120 days after receiving written notification that-no fuerSselrylmereSt costs may not be reimbursed by the fd.

ther remedial action is necessary with respettte dischaye, interest costs incurred ~ (2) MINIMUM LOAN AMOUNTS. A lending institution may uni
by the applicant after the 60th day after receiving that notification are not eligiqgtera”y establish a minimum loan amount of $100,000 or less.
costs. e o

c. Except as provided in subd. 2., if an applicant does not complete the invest’%(gmmum loan .amounts of more than $100,000 and loan OHgl.na
tion of the petroleum product disciyarby the first day of the 61st month after thellON fee_s on minimuntoans of more than $100,000 shall require
monthin which the applicant notified the department under sub. (3) (a) 3. or Octogior written approval of the department.
1,2003, whichever is lateinterest costs incurred by the applicant after the later of History: Cr. Register February1994, No. 458eff. 3-1-94; r and recr(1) (c) to
those days are not eligible costs. (), cr. (1) (9),Registey December1998, No. 516eff. 1-1-99;CR 04-058am. (1)

1m. If an applicant received written notification that no further remedial action () 3. and 4., (c) 1. b., 2. b. and (g) 1. (&) (b)5. and 6.Register February 2006 No.
necessaryvith respect t@ dischage before September 1, 2001, and the appliant602 efl. 5-1-06;correction in (1) (b) 5. made under s13.92(4) (b) 7, Stats.,Reg-
final claim is submitted more than 18ays after September 1, 2001, interest costister October 2013 No. 694
incurredby the applicant after the 120th day after September 1, 2001, are not eligible

costs. . . .
2. Subdivision 1. does not apply to any of the following: NR 747.31 Incentives for cost-effective remedia -

a. An applicant that ia local unit of government, if federal or state financial assistion. (1) GENERAL. The department may make incentives avail
ance other than under this section, has been provided for that expansion or redevalbpeto responsible parties who use the most cofgetdfe reme

ment. iati i ici i
b. An applicant that is engagéedthe expansion or redevelopment of brownfieldsdlatlorl methods and alternatives or participate in the voluntary

asdefined in s238.13 (1) (a)if federal or state financial assistamtber than under bundlmgOf sites for remediation purposes.

this section, has been provided for that expansion or redevelopment.” (2) INcenTIvVES. For claimants who participate the volun
Note: Other sections of this code may also specify interest costs thaekgéle tary bundling of sites or for remediations that have appresal

for reimbursement, such as B 747.12 (3) (cand747.30 (2) (hand()- closedremedial actions and eligible costs not exceefiB@;000,

() Maximum inteest and elated costs.1. The following excludinginterest, the claim may receive priority review in the
maximumrates are established for loans secured after January ardprocess.

1:9931 and before October 15, 1997, for the purposes of areme Iﬂistory: Cr.Registey February1994, No. 458ef. 3-1-94;am.Registey Decem
tion: ber, 1998, No. 516ef. 1-1-99;CR 04-058am. (2)Register February 2006 No. 6§02

a. Interest rate shall be reimbursable at no more than 58> 17
abovethe prime rate.

b. Loan origination fees from the same lender shall be-rei
bursableonly once, and at no more than 2 pointthefloan princi
pal. Where a latedarger loan is obtained to payfaf preceding
loan, the origination fee for the portion of the later loan that equ
the preceding principal wilhot be reimbursed. A duplicative loan

NR  747.325 Usual and customary costs.
M) AppLicaTioN. This section applies to allork covered under
this chapter for all occurrencepreviously or newly reported to
thedepartment, that is performed after May2006, except it does

ot apply to any of the following:

91 (a) Work for which a reimbursement cap has been determined
r

originationfee from a subsequent lender will not be reimburse - SO .
unless the preceding loan was terminated byfariit lender oughthe competitive public bidding process established under
S.292.63 (3) (cp)Stats.

2. The following maximum rates are established for loans b Work perf d t of i ithin th
securecbn or after October 15, 1997, for the purposes of a remedi.( ) rK periormed as part or an emgency action, within the

Initial 72 hours after the onset of the need for the action.

ation: -
a. Interest rate shall be reimbursable at no more than 19(¢) Work performed for home oil tank systems.
abovethe prime rate. (2) CostscHEDULE. Any cost for items that are commonly

jgssociatedwith claims under this chaptewhich exceeds the
amountdisted in the departmestschedule of usual and custom
ary costs, as published and irfesft while the work was per

b. Loan origination fees from the same lender shall be-rei
bursableonly once, and at no more than 2 pointthefloan princi

pal. Where a latedarger loan is obtained to payf@f preceding ; . :
loan, the origination fee for the portion of the later loan that equa{ rmeld,may not be reimbursed, except as provided in (ﬁ).b'
. L . . S ote: The department of commerce promulgaigd ordeitCR 07-032relating
th_e prec_edlng principal wilhot be re|mbur5ed_- A dUIO“C&FIVG l0an the schedule of usual and customary costs for the petroleum environmental cleanup
originationfee from a subsequent lender will not be reimbursefind awards, which was filed with the revisor of statutes bureau for publication in the

i i i October2007 Wsconsin Administrative RegisteThe departmertirected that the
unless the precedlng loan was terminated byfardrﬁt lender schedulenot be published in the ¥tonsin Administrative Code as it is a “form”

(d) Annual services feesinnual loan service fees clgadon  unders.227.23 Stats., available as described in the next note, consistent with the
or before April 20, 1998, shall be reimbursadl@o more than 1% requirementof 5.227.23 (3) Stats.

; i i Note: The departmers’schedule of usual and customary costs is reviewed for
of the unreimbursed amount and remaining available loan bfﬂj%datingin January and July of each year to reflect changes in actual costs. -The cur

ance. Annual loan service fees cgad after April 20, 1_99&ha" _ rent schedule, and all preceding versions, are postetat/dnr.wi.gov/topic/
be reimbursableat no more than 1% of the outstanding unreinmbrownfields/pecfa.htmiunder petroleum programs and PBCF
bursedloan amount. Note: The schedule of usual and customary costs limits the per-unit reimburse

. mentfor various, commonly associated tasks. For caps on reimbursement for items
(e) Documentation.A copy of thdoan agreement document thatare not commonly associated with claims, or for caps on the scope of work for

ing the interest rate, loan origination fees, and other costs, shalt;?%igg(lg; taik ﬁr %Cdcurrencihother Sectionsuof th,i)T chapter_tmaym?mts AR g
; . , which addresses the maximum allowable farst site investigation an
submittedwhen requested by the department. thedevelopment of a remedial actipfan, and subch. VI, which addresses competi

(f) Lending ageements.In lieu of the maximum rates speci tive public bidding.
fied in par (d), the department may negotiate agreements with (3) EXCEEDING THE SCHEDULE. The maximunreimbursement
lendinginstitutions to obtain lower rates. The department mamountsestablished under suf2) may be exceeded only in
solicit proposals from lending institutions B8upply loans for accordancavith all of the following:

PECFAremediations. (a) Higher costs must be incurredarder to comply with s.
(g9) Other items.In addition to the maximum ratestablished 292.63(3) (c) 3, Stats., and with enforcement standazdab
in par (c), the following shall apply: lishedunder ch160, Stats.

1. Annual loan service fees shall be @&t no more fre (b) The higher costs, as needed under(pararespecifically
quentlythan once annuallynd at a rate of no more than 1% ompprovedn writing by the department prior to performance of the
the outstanding balance. correspondingvork.
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e 1 Gt e v, 25531k conduct an environmentalresporie, The consiling fim
storagesystem ohome oil tank system necessa% to restoreghe enviror?ment to @Qdany Compa”y or consultant not .m.dEpendent of the consulting
extentpracticable and minimize the harmfufestts from thedischage as required  1IFM Or projectconsultants are prohibited from providing any of
unders.292.1] Stats.” the commaodity services required in the remediation.

(4) CLASSIFICATION OF OCCURRENCES. (a) No later than 30 (b) Purchase of commodity serviced.. All commodity ser
daysafter May 1, 2006, the responsible party or agent for eagfzeswhich include, but are not limited to, soil borings, monitor
occurrenceeported to thelepartment by May 1, 2006, shall coming-well construction, laboratory analysescavation and truek
pleteand submito the department an occurrence-classificatiaflg shall be obtained through a competitive bid process. A
form prescribedy the department, except as provided in(@&r  minimum of 3 bids are required to be obtained and the lovasit

(b) If an occurrence-classification form requiteter pafa) serviceprovider shall be selected. An employee of a commodity
is not submitted in accordance with p@), the department may serviceprovidermay not participate in the preparation of bid-doc
not reimburse costs for amyork performed between May 1, umentsor other requirements of the bid process, except for pro
2006,and the date the department receives the form. viding technical material, if the employedirm is a bidder

(c) An occurrence—classification form is not required where 2. Consulting firms may elect taid laboratory services on a
the only remaining work consists stibmitting a claim or com calendar-yeabasis in order to obtain volume discounts and
pleting the conditions in a conditional closure letter from theeducethe number of bids that shall be completed for each remedi
department. ation. In completing the competitive bid process, the consulting

(5) REQUESTFORADDITIONAL INFORMATION. (@) If the depart  firm shall obtain a minimum of 3 written bids from qualified firms
mentrequests additional information after receipt of the occuihatrespond tahe specifications and estimated volume of work
rence—classificatioriorm required in sub(4), the responsible providedby the consulting firm. Only PE@Feligible labora
party or agent shall provide the requested information no latiry work shall be includedh the analysis to determine the lowest
than45 days after the date of the departnsergtjuest. costservice provider The lowest bid shall be accepted. dil-

(b) If information requested under péa) is not submitted in countsrebates and savings shall be reflected in the RESEHM.
accordancavith par (a), the department magnly reimburse costs 3. The analysis of laboratory tests for passive or active bio-re
for the subject occurrence that are listed on the schedtdd mediationandthe performance of pump or pilot tests may be
lishedunder sub(2). accomplishedy either consultants or commodity providers. If

(6) RESPONSETO THE OCCURRENCE-CLASSIFICATIONFORM OR  theseservices are obtained by a consulting firm, as paiteif
TO ADDITIONAL INFORMATION. After receipt of the occurrence- consultingservice, then the bidding of this service shall not be
classificationform required under subs) or the additional infer ~required.
mationrequested under sufs), the department may take one or 4. An owner or operator may appeal to the department to
more of the following actions: obtainapproval to select other than the lowest cost commodity

(a) Limit reimbursement to the costs listedthe schedule Serviceprovider The department may approve an appeal if it
establishedinder sub(2). determineshat the use of another service provider will further

(b) Specify a reimbursement cap for costs that are not listecp0alsof the program. .
the schedule established under s(&). (c) Remediation alternativel. The owner or operator shall

¢) Specify a scope of work and a correspondeimburse selectthe lowest costemediation alternative that will result in a
me(nt)capp fy P P o closedremedial action. The responsible party may select a higher

(d) Specify aperiod during which the public bidding proces§c:ostatlterna;iye if he or she certifies to the departmemtriting
establishedinder $292.63 (3) (cp)Stats.. will be deferred. hatthe additional costs will not be claimed for PBGEimburse

X ment.
. g)f C'aA'MS EORPE“S.RC%STS' Fc(>jr anoccurtr)ence thaé IS tlhe sub 5 A higher cost remediatioaiternative may be allowed by
{‘ec of a department directive under s@). (b), (c) or (d), claims o jenartment if it determines that the alternative woulther
or reimbursement for costs incurred before tHeative date of
L oo - the goals of the program.
the directive shall be paid in accordance witNR.747.025 . . . .
Note: As required in SNR 747.12 (1) (intro,)all claims for reimbursement for (3) REMEDIATION. For sitesfor which a remedial alternative

the costs included in the schedule established under sub. (2), or the costs incliti@sreceived by the department beféyeril 21, 1998, the follow
undersub. (7), must be submitted in a format prescribed by the department.  jng shall apply:

History: CR 04-058 cr. Register February 2006 No. §0&f. 5-1-06;CR . L .
07-032 Register October 2007 No. §adrrection in (7) made underl.92 (4) (b) (a) The estimated cost for the selected remediation alternative

7., Stats. Register December 20No. 672 corrections in (1) (int.), (a), (3) (), containedn the remedial action plan shall provide a separate dol
(h @, (©), (€ (@), (7) made under 3.92 (4) (b) 6.7., Stats. RegisterOctober|ar amount for consulting services and for commottégns. The
o estimatedcosts for theséems shall be submitted to the depart

NR 747.33 Comparative proposals and bid pro - mentas part of the comparison of remedial alternative tre
cesses for remediation activities and services. submittal of the alternatives is n@quiredas specified in NR
(1) Exceptfor home oil tank owners and departmapproved 747.335 (3) (g)prior to the start of the remedial activities.
emergencyactions, the purchase of consulting and commodity (b) A dollar amount approvdaly the department shall establish
servicesnot already covereby a detailed written contract, as ofthe maximum reimbursable amount for consulting services during
Februaryl, 1993, shall conform to the procedures in this sectidine remediation.
In order to qualify as an existing contract, the document shall be(c) The cost detail for the selected remediation alternskis#
with a specific service provider astiallspecify contract items, establistthe total estimated cost for the remediation up to receiv
suchas but not limited to, the project detaflme limitations, pre  ing approval as a closed remedial action. The estimate may be
jectedcompletion dates, payment terms anhler standard cen used to establish a maximum reimbursabteount. If the esti
tractlanguage. mated consulting or commodity costs aestablished as maxi

(2) GENERAL. (a) Consulting firm selectionl. An owner or mumreimbursable amounts, and one or both eéllexceeded, the
operatorshall select a PE@Fconsulting firm, as so registeredconsultanshall immediately notify in writing the claimant and the
unders.SPS 305.80to conduct all site investigation and remedialepartmenbf the anticipated actual cost.
a}ction activities, and shall execute a writteontract with that (d) If it is determined that the consultimg commodity ser
firm. vices may not be completed within thariginal estimate, the

2. The services of the selected consulting firm shall be limitedvner or operator and the consultant shall provide a written
to providing the consulting services or scientific evaluations neaccountto the department, of the additional work tqleeformed
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in order to prove the need for additional funding. Failure to obtain (2) MAxIMUM ALLOWABLE cosT. The maximum allowable
written approvalof the additional costs by providing justificationcostfor a site investigation and the development of a remedial
acceptableo the department shall constitute grounds for disactionplan shall be no more than $40,000, excluding interest, fea
lowing the additionakxpenses. Cost guidelines, as published kybility testing, and interim action costs, unless approved under
the department, may be used one factor in determining if anpar.(a).

approvalfor additional work is warranted. (a) If the investigation will exceed $40,000, tresponsible

(4) CoMMODITY ITEMS REQUIRING COMPETITIVE BIDDING. The  partyor its agent, shall contact the department in writing and pro

following items shall be competitively bidAll bids shall be in  vide an estimate of additional work and funding required and

units standard to the industry obtainthe departmerg’approval. If the additional approval is not
(a) Excavation of petroleum—contaminated soils; obtained,costs above the $40,000 level will not be reimbursed.
(b) Trucking of petroleum—-contaminatezbils or backfill (b) The consultant is responsible foronitoring the costs

material; incurredin the investigation and remedf@hn development and
(c) Thermal treatment of petroleum-contaminated soils; ~identifying that the $40,000 maximum may be exceeded. The
(d) Laboratory services including mobile labs; consultantshall notify the ownerin writing, at the earliegtoint

atwhich the consultant may knpar may have been reasonably

(€) Backfill material; expectedto know that themaximum allowable cost may be

(f) Driling and installing monitoring wells; exceededind that the approval of the department shall be obtained

(9) Soil borings; beforeany costs above $40,000 will be reimbursed by the depart

(h) Surveying if the service requiresegjistered land surveyor; ment. The notification to the owner shall Ineade before the
and ownerhas incurred liabilities above the $40,000 maximum.

(i) Other non—consulting services. (3) CONSIDERATIONOFALTERNATIVES. (&) The remedial action

(5) CommoDITY BUNDLES. The owner or operator may com plandeveloped for the site shall include a consideration of at least
bine individual commaodity items into one bid. These bundies 3 alternatives, one of which shall be passive bio—remediation with
commoditiesshall be bid by at least 3 service providers and theng—termmonitoring. The consideration of alternatives shall
lowestcost service provider shall be selected. includea basic comparison of costs and the recommended alter

(6) ExempTIONS. (2) Commodity items with a purchase pricéativeshall have a detailed cost estimate. If passive bio-remedi
of $1,000 or less shall be exempt from the competitiveesjdire ~ ation with Iong—_termmonltonn_g is feasible but_not the recom
ment. The exclusion from commodity bidding may not be usedendedalternative, a clear rationale shiaéi provided as to why
if a service igo be used multiple times and the cumulative co#fis alternative is not acceptable. Costs of long—teronitoring,
exceedsp1,000. or operation anenaintenance shall be included in the comparison

(b) 1. The department may exempt specific services from tAECOStS in considering the alternatives.
competitivecommodity bid process if the department determines (b) If the consideratiorof the passive bio-remediation or
thatthe conduct of the bid proposal process is unlikely to furthgronitoring alternativeshall be excluded because of site charac
the remediation process or the goals of the program. teristics, the alternative shall be replaced by consideration of

2. Written department approval shall be received pidor anotheralternative. If an alternativie substituted for the passive
incurring costs forservices that are exempted under subg. bio-remediationor monitoring alternatlve,. the reason fiuis
exceptwhere a subsequent department waivethe approval changeshall be documented in the analysis.
requirementvould further the goals or objectives of the program. (c) 1. The comparison of alternatives shalblmoncise docu

Note: As established in 8IR 747.30 (2) (mand(i), the department will not reim - mentwritten so that the responsitparty and the department may
bursecosts, including interest cost, for services exempted under subd. 1gasthe easilycompare alternatives. Only alternatives which are reason

are incurred prior to the department approval requivedier subd. 2., and the . . -
approvalrequirement is not subsequently waived. ably expected to be approved may be included in the comparison.

(c) The competitiveommodity bidding required under subs The comparison of alternatives sha submitted to the depart
(2) (b) and(4) is not required where reimbursement amounts apeentif the proposed alternative is greater than $60,000. The com
determineckither by the usuand customary cost schedule estatparisonsubmitted to the department shall not include the full
lishedunder sNR 747.325or by the public bidding process inremedialaction plan, unless requested by the department.
subch.VI. 2. If the comparison document is determined by the depart

(d) The prohibition in sul2) (a) 2.against consultants tireir mentto be excessive or non—approvable alternatives are included,
associateproviding commodity services doest apply where the department may require that the comparison be revised and
reimbursement amounts are determined either by the usual geglibmitted.

customarycost schedule established undedR.747.325 or by (4) START OFINVESTIGATION. An investigation shall be consid
the public bidding process in subaH. eredstarted if, after confirmation of@ntamination is obtained,

(7) DocuMeNnTATION. The owner or operator shall maintainadditional soil borings, soil sampling or monitoring—well eon
thedocuments and datesed in the competitive bid and selectiostructionhave begun. In addition, the work on the site shall have
process. These records shall be maintained prmlided to the anelement of continuity If work on a site stops for a period2f
departmentf requested as part of the claim review or audit prgzearsor more, the site shall then fall undeN& 747.335 (2and
cesses. (3) or 747.337depending on whether a remedial alternatees

History: Cr. Registey February1994, No. 458efl. 3-1-94; r and recr(intro.)  received by the department as of April 20. 1998.
to (2), £ (3) and (4), renum. (5) to (8) be (3) to (6) and am. (5) (Begistey Decem . . . ) on
ber, 1998, No. 516eff. 1-1-99;CR 04-058renum. (intro.) and (1) to (6) to be (1) (3)'-Elcs)t(iryéndcz Egglsits?{a ng"cue%)gl?,ggéy%gsgig:ﬁ %—(i)fgéacng Bic_r(()ls)g :m-
to (7) and am. (2) (a) and (6) (b), (8) (c) and (dRegister February 2006 No. 602 : gistey & , NO. : ; .

_1-06- AN 3) (c) 1.Register February 2006 No. 6@&F. 5-1-06; correction in (4) made under
eff. 5-1-06; correction in (2) (a) 1., (3) (a), (6) (c), (d) made undEs.92 (4) (b) ( ‘ LA

7., Stats. Register December 20No. 672 corrections in (2), (3) (a), (6) (c), (d) S:13.92 (4) (b) 7.Stats. Register December 20No. 672 correction in (4) made
madeunder s.13.92 (4) (b) 7. Stats.,Register October 2013 No. 694 under s.13.92 (4) (b) 7. Stats.,Register October 2013 No. 694

NR 747.335 Site investigation and remedial action NR 747.337 Site investigation and remedial action.
plan development cap. (1) GENERAL. Site investigations (1) GeENERAL. Sites for which site investigations were not started
which were not started as of January 15, 1993, and for whiclagof January 15, 1993, and for which a remedial alternative has
remedialalternativewas received by the department before Apritot been received by the departmenié#\pril 20, 1998, shall
21,1998, shall conform to this section. conformto thissection. The scope of the site investigation shall
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include determining the presence tife environmental factors total cost, excluding interest but including all closure céstshe
specifiedin sub.(3) (a) remediation up to approval as a closeaiedial action. The reme

(2) MAXIMUM ALLOWABLE cosT. (a) The maximurallowable dial action plan, cost detail, and a separate report providing the
costfor a site investigation and the development of a remedigformationdetailed in sSNR 716.15 and including an estimate

actionplan shall be no moraan $20,000, excluding interest andPf total contaminant mass, shall be submitted to the department
interim action costs, unless approved under @®r and approval of the cost detail received before conducting any

(b) If the investigation will exceed $20,000, either thaim- remedialaction for whichreimbursement will be claimed under

ant, their agent or the consultant shall contact the departmentfff PECH fund. The alternative proposed may include only the

writing andprovidean estimate of additional work and funding*S€0f the following: _ _ _
required,and obtain the departmesntipproval. 1. Non-active source control, which may include soil excava

(c) The consultant is responsible fornitoring the costs tON- S o
incurredin the investigation and remedial action plan develop 2. Development and remediatitmsite specific residual cen
mentand notifying the department prior to exceeding the $20,0t@ninationlevels.
maximum. The consultant shall also notify the claimant, inawrit 3. Monitoring to evaluate the potential for remediation by nat
ing, at the earliegboint at which the consultant may knawmay ural attenuation.
havebeen reasonably expected to knthvat the maximum allow 4. Remediation by natural attenuation.
ablecost may be exceeded. The written approval of the depart 5. Monitori
mentshall be obtained before incurring any costs above $20,000. ™ or_u o_rlng. . o
The notification to the owner shall be made befibve owner has 6. Institutional controls and site restrictions.
incurredliabilities above the $20,000 maximum 7. Other non-active remedial approaches.

Note: As established in &R 747.30 (2) (nand((), the department will notreim  (d)  Additional contols. Any alternativeproposed to the
bursecosts, including interest costs, above the $20,000 limit in this subsection if th&é A . . )
areincurred prior to either providing the notices that are required iiq)aor obtain partmenﬁha” identify whether iassumes or mqlu_des the use
ing the approval which is required in pé). of any institutional controls, groundwatese restrictions, deed
(d) If interim actions are performed during the course of awpticesor other restrictions or notifications.
investigation or prior to the approval of a remedial action plan, (4) CosT cAPS FOR OCCURRENCESTHAT ARE NOT SUBJECTTO
costsabove $5000, excluding interest, shall not be reimbursedsLic BibpiNG. For an occurrence that is not subject to the public
The department shall be informed priorttee implementation of bidding process in SNR 747.68due to a waiver issued under s.
any interim action. NR 747.63 (1) cost caps shall be established as prescribed in s.
(3) ENVIRONMENTAL FACTORS. (@) Environmental factors. 292.63(3) (cs) Stats.

Consultantshall determine the presenaieany of the following Note: Sectior292.63 (3) (cs)Stats., reads as follows: “1. The department shall
environmentafactors: reviewthe remedial actioplan for a site and shall determine the least costly method
' . . of complying with par(c) 3. and with enforcement standards. The department shall
1. Documented expansion of plume giar notig tne owner or operator gf its detgrminationég;t%e Ileas'g c:ostl)(/j meﬁhod and shall
o : - : . -notify the owner or operator that reimbursementéonedial action under this section
2. Verified contaminant concentrations in a private or pUb“g limited to the amount necessary to implement that method.

potablewell that exceeds the preventive action limit establisheds. In making determinations under subd. 1., the department shall determine

underch. 160, Stats. whethematural attenuation will achieve compliance with g&r3. and witrenforce
. . L o mentstandards.
3. Contamination within bedrock or within 1 meter of bed 4, The department may review and modify an amount established under subd. 1.
rock. if the department determines that new circumstances, including newly discovered

4. Petroleum product that it in the dissolved phase is prescontaminationat a site, warrant those actions.
entwith a thickness of .01 feet or more, and verified by more than (6) CLAIMANT OPTIONS. (a) After receiving an approval of a
onesampling event. rgtrrr:e¢alalct|on ptltr;\]n frcl)tm th?’ depar:menlt, atclalrr:re]mt mlfly eIe;_ct to

L ; eitherimplementthe alternative or to select another alternative.
or V\?éﬂgl?g umented contamination disches to a surface water If the claimant elects to implement a higher cost remstietegy
) ) .. theclaimant shall notify thelepartment in writing of the intent to

(b) Presence of envinmental factors.Consultants for sites sea higher cosalternative. The notification shall include the
thatexhibit one or morenvironmental factors shall complete ansatementhatthe claimant agrees that the department approved
analysisof remedial alternatives and prepare a remedial actigiternative establisheshe maximum reimbursable amount for

plan. The analysis shall identify the lowest cost remedial strategynsyltingand commodity services under the fund and that addi
thatwill address the environmental factor ahd remediation of o3| costs for the occurrence, excludingerest, will not be sub

thesite. Included within the action plan shall be a cost detail yittedto the fund.

viding separate dollar amounts for consulting and commodity b) The d t ¢ lect t imb tf
activities. The cost detail shall provide the total castgluding _, (°) The department may elect to approve reimbursement for

interest buincluding all closure costs, for the remediation up t8 N19her cost remedial stratedyit furthers the objectives of the

approvalas a closed remedial actiothe remedial action plan, Pro9ram. . .
costdetail,information on any interim actions conducted dUriNgs) (s (4 and o) oA Reaior By 2008 No 6eT B 106 otoeton
the site investigation, and a separate report providing the inform(4) made under 3.92 (4) (b) 7.Stats.Register December 20No. 672correc-
tion detailed in sNR 716.15 and including an estimate of tota|tionsin (4) made under s13.92 (4) (b) 7.Stats.,Register October 2013 No. 694
contaminantmass, shall be submitted to the department and
approvalof the cost detail received before conducting any reme NR 747.338 Review of existing sites. (1) GENERAL.
dial action forwhich reimbursement will be claimed under thd'he department may review the remedial performance and costs
PECFAfund. associatedvith any existing sites. As part of the revjeive

(c) Absence of emanmental factor If no environmental fac departmentnay elect to do any or all of the following:
torsare identified during or after a site investigation,¢thasu (a) Deny any or all fundinggfter July 1, 1998, if a claimant
tantwill develop an analysis of remedalternatives and preparefailed to carry out siteecommendations developed by the depart
a remedial action plan utilizing a non—active treatment approashentin its “PECHA Efficiency Project.”
The analysis shall identify the lowest cost remedial stratbgy Note: “PECFA Efficiency Project” refers to a study conducted by the department.
will address the remediation of the site. Included within the-analy (b) Deny any or all funding if a claimant fatis provide infor
sis shall be a cost detail providing separate dollar amounts for corationrequired by the departmeas part of a review of existing
sulting and commodity activities. The cost detail shall provide tis@es.
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(2) EXISTING SITE CAPS OR ESTIMATES. The departmentay Note: The department forms required in this chapteravailable from the &
requirea redetermination of costs fany existing site to establish &‘,’ng‘?%g?7'%“{%?‘ggﬁ%”ﬁ%{,?g%@,f;;ﬁ,";‘éﬂgﬁgﬁg}gggﬁtﬁz1’ Madison
atotal cost, excluding interest bimicluding all closure costs, t0  History: Cr. Register February 1994, No. 458eff. 3-1-94:CR 04-058r. and
achievethe status of alosed remedial action. After reviewing theecr Register February 2006 No. 6Gf. 5-1-06.
total cost,the department may do any or a combination of the fol
lowing: approve and establish a cap on total costs, excludingNR 747.355 Award payments for claims received by
interest;deny approval of costs; approve system enhancemertts department on or after April 21, 1998. (1) GENERAL.
bundle the site with another remediation(s); or direct the sitdwardsshall be made if funds are available attthe of comple
through a public bid process to establish a lower site cost. tion of a claim review
claimantmayelect either to implement the alternative or to select (2) SeQuENCINGPAYMENTS. (a) Except for those cases speci
anotheralternative. If the claimarglects to implement a higher fied in sub.(3) (a)and(b), claims shall be paid on a strict first-in—
costremedial strategyhe claimant shall notify the department irfirst—out basis with the claim date being established when any
writing of the intent to use a higher cost alternative. The nctificeequiredstateagency approval and the complete claim package
tion shall include the statement thiae claimant agrees that thehavebeen received by the department.
department-approvediternative establisheése maximum reim (b) Closure. Payments shall be made for closed remedial
bursableamount for consulting and commaodity services under thgtions.

fund and that additional costs for the occurrence, excluding inter (c) Progress paymentsAll requestsfor progress payments
eslj_,vtvlll ngt 29 sl:bgwlttedbtolggse fNungiﬁ 1100 fonin (1) shall be accompanied bg completed Remedial Action Fund
istory: LI Registerbecemberd 998, No. s1pet. L-1-99,correction in Application form (ERS-8067). The department may conduct
de under s13.92 (4) (b) 6. Stats.,Register October 2013 No. 694 . ! : : A . . X
(&) made under's (4) (0) 6 Stats. Register October ° field or financial audits or inspections to verify completion of each

NR 747.339 Cost effective remediations. (1) FLexI- phaseof remediation prior to payment. Progress payments may

BILITY. If a claimant can achieve a closed remedial action, and R]eemade onlyl aF the :ollowmg tmes: .

total costs incurred are equal to or less than $60,000, excluding 1+ €ompletion of an emgency action. _ _
interest,the departmenwill allow the claimant to complete their 2. After completion of an investigation and receipt of written
remedialefforts without the requirements to: approvalby the department to submit the investigation claim.

(a) Develop and submit investigation and other interim-envi 3. Approval of a closed remedial action.
ronmentalreports, if the site closure decisidalls under the 4. Approval of natural attenuation as final remedial
department’authority responser at the end of each one-year cycle of the monitoring

(b) Develop and submit a remedial action plan and be potéwcessaryo show that remediation by natural attenuatioth
tially subject to caps, bundling and public bidding. occeur. o .
(c) Adhere to the $40,000 cap on investigation costs. 5. At the end of eachne-year cycle of monitoring required

. . for off-site contamination.
(2) NoOTIFICATION AND REQUIREMENTS. If a claimant and his or 6. After impl . d1 f | .
her consultanélect to attempt to achieve a closed remedial action 5: After implementation and 1 year of actual operation, or
within the $60,000 limit, the department shall be notified iR'oNitoring,or combination thereof, and every 1 year thereafter
advanceof implementation of the remediatiqgmocess of the 7. For sites selected by the department for progress payments
intendedattempt. If the dért is notsuccessful, the departmentbasedupon extremdife safety and environmental risk and where

shallbe notified as soon as it is known or should have reasonall§ claimant has demonstrated ttee departmers’ satisfaction
beenexpected to be known that the site will not be completdégathe or she does not have the financial means to conduct-a reme

within the $60,000 limit. The $60,00itnit shall not be exceeded diation without progress payments: the department shall be the
without prior notice to and approvédom the department. After Soledeterminer of whether progress payments are to be allowed,
notification of the failure to accomplish a closed remedial actiod"da@n appeal of the decision to the department is not allowed.
the department will provide direction on whether additional (d) Other interim paymentsThe department shall also make
actionwill be funded. If any expenses above the $60,000 limit ardwardsat the following points:
incurredwithout department approval, they may notckemed 1. When a lender terminates a funding relationship with a
for reimbursement under the PECfNd. claimantand requests reimbursement for the funds expended. A
(3) DISQUALIFICATION. If a consulting firm or consultant, in completed Assignment of PEGk Reimbursement form
the opinion of the department, exhibits a pattern of attempting afiegRS—8523)shall besubmitted to the department prior to pay
failing to complete remediations under this section,dbpart mentand the check shall be jointly paid to the claimant and the
mentwill notify the consultant or the firm of the general restrictiotfnder-
from attempting the remediations. The department may also dis 2. When a claimant has incurred eligible expenses equal to the
qualify the consultant from performing all work under PBCF  occurrencemaximum plus the applicable deductible.
(4) SUNSETOFTHIS SECTION. The election under suf2) to uti 3. When the conditions prescribed i292.63 (4) (a) 2. b.

lize this section may not be made on or after May 1, 2006.  Stats.,occur
History: Cr.Registey December1998, No. 516eff. 1-1-99:CR 04-058am. (1) Note: Sectior292.63 (4) (a) 2. bStats., reads as follows: “The department shall

i i 1 issue an award if thewneror operator or the person has incurred at least $50,000 in
(intro.) and (2), cr(4) Register February 2006 No. GG 5-1-06. unreimburseceligible costs and has not submitted a claim during the preceding 12
months.”
NR 747.34 RedUCtIOI’l Of deducﬂble, based on flnan - 4. \When there is a Change in responsib|e pdruye previous

cial hardship. (1) The deductible amount specified i£82.63  responsibleparty files a claim.

(4) (dg), Stats., for undground petroleum product storage SyS g \yhen there is a changedansulting firms working on the

temsmay bereduced by the department to $2500, where proof Bfoject.

financial hardship is established in accordance with &ib. 6. When there i h in lenders for th .
Note: See the Note underR 747.025 (2jor a reprint of s292.63 (4) (dg)Stats. ) enthereisac angg n en. .ers ort .e prOJeCt'

(2) Financialhardship shall be demonstrated on a form pro__7- When the department directs filing a claim, in dorefo
videdby the department, in didient detail to enable the depart reﬂcl;;Selrmteze{iis;rfn?eittsf(}%g:;Ei:gt?i:latms. chapteravailable from the I8¢
memto deter_m'ne_‘ whethéhe hardship elther EXIS_tS, or will 0CcurconsinI'DNR, Bureau foRemediation & RedevelopmentCP Box 7921, Madison
if the deductible is not reduced under this section. WI 53707-7921, or atttp://dnr.wi.gov/topic/brownfields/pecfa.html

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
RegisterOctober 2013 No. 694 is the date the chapter was last published. Report errors (608) 266—-3151.
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(e) Penalty for not submitting a&quired claim. If a claim sub  undergroundpetroleum product storage tank system for com
mittal that is directed under p&d) 7.is not submitted within 120 pensatiorfor bodily injury or property damage. The department
daysof receivingwritten notification of that directive, any interestof justice may assist the department in this intervention.
expensebeginning on the 12lslay and extending until the  (4) THIRD-PARTY COMPENSATIONFOR ABOVEGROUND STORAGE
departmenteceives the claim, is not eligible. TANK SYSTEMS. Third—party damages are not a reimbursable

(3) PriORITY PROCESSING. (a) Emergencyactions. The expensef the damage is the result afdischage from an above
departmentmay after determining that an ergency exists, groundpetroleum product storage system.
makean award in advance of claims received ptiothe emer (5) REASONABLE JUDGMENTDETERMINATION. (@) Third—party
gency claim. The finding of an engency shall be made basedphersonalnjury. The department may establisheer review adju
uponan immediate need to protect public health saféty The dicator panel to review third—party personal injury reimbursement
finding of an emegency may not be based on financial hardshiglaimsresulting from a dischge from an undeground petroleum
or indigenceof the responsible party or agent. The departmepioductsystem under the scope of this chapfée reviewpanel
shallbe the sole determiner of whether an eyaecy exists, and shall make a monetary determinatiéor reimbursement based
anappeal of the decision to the department is not allowed.  yponreasonable health care service casis other computation

(b) Cost-effectiveemediations, tanks for schools and farmanethodsestablished by the department.
andhome oil tanks1. Claims received under sub@sand3. may (b) Peer review adjudicator pane|_ The pane| may make a rec
be processed and awards may be made thereto, twessing ommendatiorto the department for an award from the fund to
other completeclaims, except for emgency claims under par compensat¢he thirdparty for personal injury or property dama
(a), and except for claims for either home oil tanks or farm tankge. The department shall review the recommendation and make
asprescribed in £292.63 (4) (a) 5and5m,, Stats., respectively 3 decision regarding an award amount under the program.

Note: Section292.63 (4) (a) 5and5m,, Stats., read as follows: sy . e .
“5, The department shall review claims relatstiome oil tank dischges as soon . (C)_ Third—party property claims. For third—party claiesse
asthe claims are received. The department shall issue an award for an eligible heisedwith the removal of property |Fenm1Ch as, but not limited
oil tank dischage as soon as it completes the review of the claim. to, blacktop and cement, the depreciated value of the property may

5m. The department shall review claims related to diggsafrom farm tanks be reimbursed. The basis of the value of the property shall be
describedn par (ei) as soon as the claims are receivEde department shall issue . ’

an award foaneligible dischage from a farm tank described in p@i) as soon as _includedin the claim. Full replacement costs met be reim
it completes the review of the claim.” bursedby the fund.

2. Priority processing may be assigned to a claim for a closed(6) ELiGIBLE cosTs. (a) A responsible partyay include the
remedialaction that is achieved at a total cost of $60,000 or lessimbursementor personainjury or property damage costs on a
excludinginterest. claim for an award within the scope of this chaptBeimburse

3. Priority processingnay be assigned to a claim for a petroment of a claim shall be based upon a showing that the cost was
leum product storage system which is owned by a school distriz@usedy thepetroleum product dischge and that the amount
andwhich isused for storing heating oil for consumptive use oglaimedis reasonable.
the premises where stored. (b) If third—party claims exceed the maximum allowed under

History: Cr.Register December1998, No. 516eff. 1-1-99,CR 04-058am. (2)  this chapter for the applicable type of ungleund petroleum
e e ) 3 e N ) et oo (5 “broductstorage tank system, costs shall be reimbursed in the fol
(d) 3.,(3) (b) made under s13.92 (4) (b) 7.Stats.,Register October 2013 No. 694 |0WIng order:

NR 747.36 Third-party claims. (1) GeneraL A 1. Eligible costs of on-site andfesite remediation and

responsibleparty may file a claim with the department for théeplgcegw“g?btl);c::rcl)r;It(;nf%rw;;?Sr (;/lell?r;ljury' and

reimbursemenbf an amount paid to third parties for personal 2.
injury to another individual or &fsite property damage associ 3 Eligible costs for property damage.

atedwith a petroleum product disclyar from an underound  ceqciceoriary 008 No. 608 5-1-06; corfecton in (3) mate under .53
petroleumproduct storage tank system within the scope of thig () 7, Stats. Register December 20No. 672 correction in (2) made under
chapter. The existence of these claims shall be made known to #8.92 (4) (b) 7. Stats.,Register October 2013 No. 694

departmentpy the responsible partpo later than 30 calendar
daysfrom the date that the responsible party knew or could hav
.re.asonablybeen expected to have knomhe-occurrence (-)f the mNote' Section292.63 (5) (a)Stats., reads as follows: “If a person who received
injury or per?‘)'?a' property losRules eStabl.IShe.d by thefioe anaward under this section sells et.}’uipment or suppli.es that were eligible costs for
of the commissioner of insurance, as specified iNss6.35 con  whichthe award was issued, the person gialithe proceeds of the sale to the depart

cerningineligible costs for third—party claims, shall apply ment. The proceeds shall be paid into the petroleum inspection fund.”

History: Cr. Registey February1994, No. 458eff. 3-1-94;CR 04-058r. and
(2) THIRD-PARTY COMPENSATIONFOR UNDERGROUNDSTORAGE recr.RegisterFebruary 2006 No. 602f. 5-1-06;correction made under s13.92

TANKS. Costs incurred from environmental pollution aathedi  (4) (b) 7, Stats.,Register October 2013 No. 694
ationactions, including compensation to third parties for property . . .
damageand individual bodily injurymay be deemed eligible SubchapterV — Credentials, Laboratories, Drilling
costsas specified in R 747.30 (1) Firms and Audits

Note: Liabilities which are excluded from coverage in liability insurance policies
for bodily injury and liabilities which are excluded in liability insurance policies for NR 747.40 Reimbursement and credentials Reme
propertydamage, for the purpose of this chaptez defined by the state ofisdonsin . " . L { P
commissionenf insurance, as specified inlss 6.35 as required in £92.63 (1m) dial GOHSU“'ng services and activities performe_d by individuals
Stats. andfirms who do not have the applicable credentials und&FsS.

Note: If a person conductsramedial action activity for a disclygr from a petro  305.80and305.81to participate in the PE@Fprogram may not
leum product storage tank system or home oil tank system, whether or not the p: ; ;
files a claim under this chaptehe claim and remedial action activity conducted arib:@?elmbursed under thecope of this chapter unless the depart

not evidenceof liability or an admission of liability for any potential or actual envi mentdetermines that denying the reimbursement woalflict
ronmentalpollution, as specified in 92.63 (7) (b) Stats. with achieving the goals of the PEEBrogram.

(3) INTERVENTIONIN THIRD-PARTY CLAIMS. The owner or oper  History: Cr. Rggisternggéﬁwl%E)’;fl, Nol. 458ef. 3—1794;CRdo4—038 r. agg
ator of an undeyround petroleum product storage system eligibfstxedzier " eriar 2006 o S5 106 corectr mce uiden 6
for an award under the scope of this chapsball notifythe (1) (p) 7, Stats.,Register October 2013 No. 634
departmenin writing of any action by a third party against the
owneror operator for compensation. The department may-inter NR  747.41 Laboratories and drilling firms.

venein any third—party actions against an owneoperator of an (1) INSURANCE. (a) As of March 1, 1994, all laboratories per

eNR 747.37 Recovery of awards. ~ Sale of remediaquip
entor supplies shall comply with 892.63 (5) (a)Stats.

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
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forming work under the PEQ¥program shall obtain and main owning home oil tank systems to notify tldepartment no less
tain errors and omissions (professional liabiliggverage of no than10 calendar days in advance of any work being performed at
lessthan $1,000,000 per claim, $1,000,000 annual aggregate arsite or sites.

adeductible of no more than $100,000 per claim. (d) Parallel sampling equirement. At the request of the

(b) As of March 1, 1994, all drillindirms performing work departmentgonsultants or firms registered to participate gaer
under the PECH program shall obtain and maintain generahizationsor individuals who perform remedial action services
liability coverage, including pollution impairment liabilitgf no  shall,as directed by the department, take soil or groundwater sam
lessthan $1,000,000 per claim, $1,000,000 annual aggregate pies and submit these samples to a laboratory specified by the
a deductible of no more than $100,000 per claim. department.The cost of preparing and submitting these samples

(2) Coverack. The insurance obtained by laboratory drid ~ shallbe an eligible cost to tHRECFA program independent of any
ling firms shall cover work performed under PRC#h or after costcap or cost estimate. The laboratory reports, for requested
March 1, 1994. For all laboratory and drilling firms included irsamplesshall be sent to the department directly fromsihecified
aclaim, a certificate or certificates verifying the existence of tHaboratory. The cost of the laboratory analysis shall be paid by the

insurancecoverage as specified in su@i), shall be submitted ownerand submitted as part of the PECEaim.
i i History: Cr.Register February1994, No. 458eff. 3-1-94;CR 04-058am. (2,
with the PECR Clalm' . (g) and ()3/) (a),-13) (b), renum. (3) (c) to (e) to be (3) (b) to (d) and(&){b)Regis(te)r
(3) RaTinG. The insurance coveraghall be provided by a February2006 No. 602ef. 5-1-06;correction in (3) (b) made under s13.92 (4)

firm that has an A.M. Best rating of at least “A-". (b) 7., Stats.,Register October 2013 No. 694
(4) ALTERNATE MECHANISMS. A laboratory or drilling firm
may request the departmestipproval of an alternateechanism SubchapterV — Legal Issues

for meeting the requirement of the maximum deductible of o
$100,000per claim. The department shall review the request andNR 747.50 Notifying the department of real  estate
determinewhether the mechanismeets the requirement of thetransactions. (1) PROPERTYTRANSFERORLEASE. The owner or

rule. operatoror person owning a home ténk system shall notify the
History: Cr. Register February1994, No. 458eff. 3-1-94:CR 04-058renum.  departmendf any real estate transactiofieating the ownership
from Comm 47.41%Register February 2006 No. 6. 5-1-06. or Operation of a remediation site.
NR 747.42 Field and financial audits. (1) GENERAL. (2) REAL ESTATE SALES AGREEMENT OR LEASE AFFECTING

The department shall routinely investigate remediation sites R5SPONSIBILITY FOR THE REMEDIATION. The sales agreement or a
establishthat the remediation is appropriate and that co%&asefor a property being transferredleased prior to the comple
incurredreflect the remediation services and activities. ion of a remediation shall identify the pady parties responsible

2y A The d duct field and for the completion of the remediation, responsible for the payment
_ (2) AppuicasiLITY. The department magonduct field and f ooqts and eligibléo receive PEOK proceeds. The party or par
financialaudits as deematkcessary in order to further the goal

of the PECR program. Activities which may warrant the conduc es eligible to receive the PEGFaward shall submit a signed

. | ¢ . - o f th I I f W-
of a field or financiakudit may include, but not be limited to, thefr%%/ gn;[/p?e?/?oiss Zgrs?smﬁgr:to(;f 3@2%%%@3 7 A?}Egt\?vﬁﬁe

following: the next claim.
(a) Complaints; History: Cr. Registey February 1994, No.458 eff. 3-1-94; correction made
i iteg- unders. 13.93 (2m) (b) 1., Stat&®kegister December1998, No. 516CR 04-058
(b) High cost sites; . . am.Register February 2006 No. §0&f. 5-1-06; correction in (2) made under s.
(c) Cases where retrofits are being undertaken; 13.92 (4) (b) 7., StatsRegister December 20No. 672 correction in (2) made

(d) New construction activities; under s. 13.92 (4) (b) 7., StatsRegister October 2013 No. 694

(e) Receipt of additional information which messult in mod NR 747.52 Dispute resolution procedures. (1) Any

ifying the initial determination of eligibility; person, including, but not limited towners, operators, persons
(f) More than one occurrence on a specific site; and owning home oil tank systems and their agents swymit a writ
(g) Sites having commingled plumes. tencomplaint to the department regarding a consultamsulting
Note: Defrauding the PEG¥program may result in revocatiam suspension of firm or other service provider

credentialdssued under cl8PS 305and criminal prosecutions under cB89and . . .
943 Stats. > P (2) The department may investigate consultants, consulting

(3) MAINTENANCE OF AND ACCESSTO RECORDS. (a) General. firms or otherservice providers on its own initiative or upon the
All consultants and consulting firms registered to participsite, f€ceiptof a complaint. The department may conduct an investiga
organizationsand individuals, including but néimited to service tion and make aletermination regarding a complaint as soon as
providersand others who perform remedial action serviedis, Practicablefollowing the receipt of the complaint. The depart
owners,operators, and persomsvning home oil tank systems Mentshall take appropriate action based omiéermination. If
who file or attempto file a claim under the PE&Fprogram shall 1tis determined that no further action is warranted or authorized,
maintainrecords relevartb a claim for 6 years after claim submit the department shall notify the personteated.
tal and make available upon request ofdepartment, all finan History: Cr.Registey February1994, No. 458ef. 3-1-94;CR 04-058am.Reg-

. ister February 2006 No. 6Q2f. 5-1-06.
cial and work records deemed by the department as necessary to Y

support or inyestigate a claim or att_empted c_Iaim. _ NR 747.53 Appeals and hearings. (1) ApPEALS. (a)
(b) Penalties. Penalties for violations of this section shall bgeneral. A responsible partagent, consultant or consulting firm
established in accordance witt282.63 (10) Stats. may request a hearing with the department, as specified in s.

Note: Section292.63 (10)Stats., reads as follows: “PENNES. (a) Any owner 227.42 Stats., on any decisiorfaf:ting that persoe’legal rights
or operatoy person owning a home oil tank system or service provitierfails to !

maintaina record as required by rules promulgated under sub. (9) (a) may be reque¥§eptas specified in sBIR 747.03747.355 (2) (c) 7and(3) (a)
to forfeit not more than $2000. "Each day of continued violation constitutes a sepagited par (b) 2.
offense.

(b) Any owner or operatpperson owning a home a@#nk system or service pro (b) Appegal eq'uilrements.l. All appeals pursuant to this chap
vider who intentionally destroys a document that is relevant to a claim for reiter shall be in writing and shall be received by the department no
bursementinder this section is guilty of a Class G feldny later than 30 calendar days after the date of the decision being

(c) Notification of work performedThe department magt appealed.Appeals received more than 30 days after the date of the
its request, require consultants and consulting firms registeredierisionbeing appealed shall be dismissed. For purpostssof
participationand all oganizations and individuals who performsection, appeals received aftet:30 p.m. shall be considered
remedialaction services and all owners, operators p@ions receivedon the next business day
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Note: A claimant or an attorney representing the claimant may request an adminis NR 747.54  Arbitration. (1) AppLICATION. (@) If a claim
trative hea\_nng tq review thiaction by delivering, mailing, or faxing a written requestantwho files an appea| undeNR 747.53equests use of arbitra
for a hearing to: N . . .
tion and if the amount at issue is $100,000 or less, the appeal shall

Delivery address: ; ;

Wisconsin DNR be processed under this s_ectl_on. _ _
Bureau for Remediation & Redevelopment (b) 1. A request foarbitration shall be considered as a with
101 S. Vebster Street, Sth Floor drawalof the appeal filed regarding the subject of that arbitration
Madison, WI 53703 . . . .

" andprecludes the claimant frogoing forward with an adminis
Mailing addr ess: trative appeal regarding the same issues undeRs747.53
Wisconsin DNR . .

Bureau for Remediation & Redevelopment 2. Proceedlng to an .a}ppeal hearlng undm747.53p(e
PO. Box 7921 cludesthe claimant from filing an arbitration request regarding the
Madison, WI 53707-7921 sameissues.

2. An appeal shall be signed by the person whose legal rightgc) A request for arbitration shdikin writing signed by the
areaffected by the decision being appealed or an attorney-repigimantor their attorneyshall include the names and addresses
sentingsuchperson. Any appeal filed by a person other than thg | parties, and shall be made after denial of costs submitted for

personwhose legal rights are fatted by the decision being reimbursementhut prior to commencemeat a hearing under ch.
appealecbr an attorney representing thefeafed person shale 227 stats.

dismissed. _ S o (2) Scope. Only the costs in the following categories may be
3. Appeals of items identified ageligible, as listed in NR  the subject of arbitration under this section:

747.30(2) or (3), shall be dismissed. (a) Investigating a petroleum product disgfear
4. The written appeal shall list every reason the departsent’ (b) Planning remedial action.

decisionis incorrect and shall identify every issue to be consid (¢) Conducting remedial action activities.

eredin the hearing. Issues not raised in the written appeal under3) pegnimions. (a) Deadlines. All time deadlinesn this see

this subdivision are considered be waived and shall be dis tjon except in sub(10) (e) 1, are specified in calendar days.

missed. _ (b) Terms. Except where otherwise specified, fodowing

~ (2) HeArnGs. (a) General. All hearings shall be conductedtermsare defined as follows for the purposes of this section:

in accordance with these rules and 22, Stats. 1. “Administrator” meanghe administrator of the environ
(b) Settlement ag'ement prior to hearinglf the department mentaland regulatory services division of the department, or his

and the dkcted partyare able to reach agreement on dispositiaor her designee.

of an appeal prior to a hearing, the followiagfions shall occur: 2. “Arbitrator” means a person appointed in accordance with
1. The settlement agreemesitall be transmitted in writing s.292.63 (6s)Stats., and governed by the provisions of this sec
to the administrative law judge designated by the secretahgof tion.
department, Note: Section292.63 (6s)Stats., reads as follows: “Upon the request of a person
L who files an appeal dd decision of the department under this section, if the amount
2. The settlement agreement shall be binding upon the partigissue is $100,000 or less, the appeal shall be heabyr more individuals desig

whensigned by both parties and returned to the department. natedby the department to serve as arbitrator under rules promulgated for this pur
eby the department. In such an arbitration, the arbitrator emaler a decision

. . po
3. The settlement agreement shall be considered a ldi e conclusion of the hearing, or within 5 business détgs the conclusion of the
motion by the parties to dismiss the appeal its entirety or to dismigaring if the arbitrator determines thalditional time is needed to review materials

i aisg submittedduring the hearing, fifming, modifying or rejecting theecision of the
SUChpOI’tIOI’IS of the appeal as may be encomp dde terms department.The arbitrator shall promptly file his or her decision with the department.

of the settlement agreement. The decisiorof the arbitrator is final and shall stand as the decision of the department.

(c) Prehearing discoveryThere shall bao prehearing discev An arbitratots decision may ndie cited as precedent in any other proceeding before
the department or before any court. A decision under this subsection is subject to

ery except as prO\”dEd in 827.45 (7) Stats. reviewunder ss227.53to 227.57only on the ground that tlecision was procured
(d) Witness feesWitness fees and mileagé witnesses sub by corruption, fraud or undue means. The record of a proceeding under this subsec

poenaecn behalf of the department shall be paid at the rate pf@n shall be transcribed as provided i287.44 (8) _ _
scribedfor witnesses in circuit court. 3. “Claim” means the amount sought by a claimant as remedi

ation costs actually incurred by the claimant at a remediaiten

4. “Ex parte communication” means any communication,
written or oral, relating to the merits of an arbitration proceeding,
detweenan arbitrator and any party or their agent, which was not
originally filed or stated in thadministrative record of the pro
. . . . ceeding. Such communication is not ex parte communication if

(f) Hearing transcripts. All hearings shall be electronically 5 haties to the proceeding haezeived prior written notice of
recorded. Any party mayrequest a copy of the electronic record, o nronosed communication and have been given the opportunity
ing. A transcript of the recorded hearing shall be prepapeth ;1,0 present and to participate therein.

requestat the expense of the party requesting the transcript: Cop « R
ies of transcripts prepared under this section shall be provided to 5. “Party” means the department and grgrson who has

the other party oparties upon payment of the actual cost of eop§dreedpursuant to £292.63 (6s)Stats., to submit to an arbitrator
ing or obtaining a copy of the transcript. The department m3y 0" lmpre (ljs?ues ‘?‘”‘Eng from agenlal IOf. incurred costs that have
requirepayment in advance. A transcript may be provided at t enclaimed for reimbursement by a claimant.
department expense to a party who demonstrates impecunious (4) APPOINTMENT OF ARBITRATOR. (&) The department shall
nessor financial need if that party has filed a petition for judiciafstablishand maintain a panel of environmental arbitrators.
review. Where the department contracts with a court reporting (b) Within 10 days of receiving a request for arbitration, the
firm for the preparationf transcripts, the fees clgad for tran  administratorshall identify and submit simultaneously to @zl
scription and copying shall be equal to the fees ghdrto the tiesan identical lisbf 6 individuals chosen from the panel of arbi
departmenby the court reporting firm. trators, whom the administratbelieves will not be subject to dis
History: Cr.Register February1994, No. 458ef. 3-1-94,CR 04-058am.Reg-  qualification because of circumstances likely to feaf

i(%t)e;Fest:”t‘ag 29055 NFO-SO@“- 526%)‘603688”90“02,‘“ @) (T)a(df; U(g‘)jgf s. 1d3-93 EjZm)mpartiality. Each partghall have 10 days from the date of receipt
., olats.register February correction in a), . made unaer H A - . P .
5.13.92 (4) (b) 7., StatsRegister December 20No. 672 corrections in (1) (a), of the list to identify any individuals objected to, to rank the

(b) 3. made under s. 13.92 (4) (b) 7., StatRegister October 2013 No. 634 remainingindividuals in the order gfreference, and to return the

(e) Location of hearings All hearings shall be held Madi-
son,Wisconsin at a location determined by the departmegie- T
phonetestimony of individual witnesses and telephbearings
may be held at the discreti@f the person designated by the secr
tary as hearing dicer.
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list to the administratorlf a party does not return the list withinney, and a representative of the departmanéshall include all
thetime specified, all individuals on the list are deemed aceepta the following:

ble to that party From among the individuals whom the parties 1. A description of the sitand a brief summary of the actions
haveindicated as acceptable, and, in accordance with the-desitkenat the site.

natedorder of mutual preferencé,any, the administrator shall 2. A statement of the issues arising from the costs denied by

appointan arbitrator to serve. If the parties fail to mutually agrege gepartment in the claim, that are being submittecefgnlution
uponanyof the individuals named, or if the appointed arbltratcgy arbitration.

is unable to serve, or for any other reason the appointment-can . .
not be made from the submitted lists, the administrator shall ma}ggu:’;sj Qn?;[;tseurgreT]r]i{t(ter(]jattotrtll‘?ep;"glii’?at%?nsem to resolutidheof

the appointment from among the other memba#rhe panel. In X .
no event shall appointment tie arbitrator by the administrator | 4- A Statement that the parties agree to be bound by the final
ecisionon all issues jointly submitted to thebitrator subject to

takelonger than 30 days from the filing of the request for arbitr ; ; b
tion. The administratds appointment notice to the arbitratort"€right to challenge the final decision solely on the grounds and

shallinclude the names and addresses of all of the parties,-as ftghe manner prescribed in syil) (b) and(c). _ .
videdin the request for arbitration. 5. A statement that the parties agree that the final decision
(c) The arbitrator shall, within 5 days of receipthis or her shallbe binding only with respect to the costs at issue in the claim

noticeof appointment, file a signed acceptance of the case with #iPmittedfor arbitration. _ o o
departmentand the claimant. The acceptance shall include-a dis 6. A statement that each signatory to the joint submittal is
closureto the parties of any circumstances likely teafimpar ~ authorizedo enter into the arbitration and to bind legally the party
tiality, including any bia®r any financial or personal interest infepresentedby him or her to the terms of the joint submittal.
theresult of the arbitration, or any past or present relationship with (b) Any party may move to modify the joint submittal fbk

the parties or their counsel, or any past or present relationship wigion to include one or more additional issues arising in the
any known responsible party to which the claim may relate. referredclaim. T be efective, the modificatiormust be signed

(d) If anyappointed arbitrator should resign, die, withdraev Y the arbitrator and all other parties.
disqualified,or otherwise be unable to perform the duties of the (8) FILING OFPLEADINGS. (@) Discovery shall be in accordance
office, the administratomay fill the vacancy in accordance withwith this subsection.
the applicable provisions of this subsecti@amd the arbitration (b) Within 10 days after receipt of the arbitratoacceptance
processshall be resumed. undersub.(4) (c), the claimant shall submit to the arbitrator 2-cop

(5) CHALLENGE PROCEDURES. (a) If any party wishes to ies of a written statement and shall serve a copy of the written
requesdisqualification of an arbitratpthat party shall notify the Statementupon all other parties. The written statement shall
otherparties inwriting of that request and the basis therefor withificludeall of the following:

5 days of receipt of the information on which the request is based. 1. A statement of facts, including a descriptfrthe costs

(b) The administrator shalhake a determination on anyincurredby the claimant in connection with the action taken at the
requestor disqualification of an arbitrator within 7 days after théite that havebeen denied by the department, and statements
departmentreceives the request, and shall notify the paities which state with particularity the basis for the claimsiassertion
writing of the determination. This determination shall be withihatthe costs denied by the department are eligible.
the sole discretion of the administratand that decision shallbe 2. A description of the evidende support of both of the fol
final. lowing:

(6) Ex PARTECOMMUNICATION. (a) No partyor agent of a party a. The site at which the action was taken is an eligible site pur
may make or knowingly cause to be made to the arbitrator an gy@ntto s.NR 747.02
parte communication. b. There was dischage from a petroleum product storage

(b) The arbitrator may not make or knowingly cause to &/stemof an eligible petroleum product at the sitewhich the
madeto any partyor agent of a party an ex parte communicatiofiémedialresponse action was taken.

(c) The administrator may remove the arbitrdtoany pre 3. A complete list of the specific costs which were denied by
ceedingin which it is demonstrated to the administrt@atisfac  the department which the claimant has requested be the subject of
tion that the arbitrator has engaged in prohibited ex parte cemrifi arbitration proceeding.
nication to the prejudice of any partif the arbitrator is removed, 4. To the extensuch information is available, the names and
the procedures in sul§4) (d) shall apply addressesf all identified owners for the site, and the volume of

(d) Whenever aex parte communication in violation of thisth€tanks and nature of the petroleum products that contributed to

subsectioris received by omade known to the arbitradhe arbi "€ contamination. _ _
trator shall immediately notify in writing all parties to the pro 5. Any other statement or documentation that the claimant
ceedingof the circumstances and substance of the communicati#gemsnecessary to support its claim.
and may require the party who made the communicatioaused (c) If any issue concerning the adequacy of the claimant’
the communication to be made, or the party whose representatigmedialaction has been submitted for resolution or may arise
made the communication or caused the communication to k#uring the arbitratoils determination of thelollar amount of
made,to show cause why that pagyaguments or claim should responseosts recoverable by the claimant, the statement shall be
not be denied, disregarded, or otherwise adverséfctation accompaniedvith an index of any documents that formed the
accountof the violation. basisfor the selection of the remedial action takethatsite, and
(e) The prohibitions of this subsecti@pply upon appoint & copy of all indexed documents.
mentof the arbitrator and termina¢e the date of the final deci (d) Within 14 daysafter receipt of the claimastivritten state
sion. ment,the department shall submit to the arbitrator 2 copies of
(7) JOINT sUBMITTAL. (@) Within 10 days after receipt of the answerandshall serve a copy of the answer upon all other parties.
arbitrator’sacceptance under sufd) (c), the claimant and the 1heanswer shall include all of the following:
departmenshall jointly submit to tharbitrator a summary of one 1. A brief statement of the departmarivasis for denyinthe
or more issues arising from the denial by the department @Jstsat issue that are the subject of the arbitration.
incurred costs claimed for reimbursemetwncerning the site. 2. Any objections to thetatemenbof facts in the claimarg’
The joint submittal shall be signed by the claimant or their attowritten statement, and, if so, a counterstatement of facts.
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3. A description of the evidence in support of the depart (e) 1. Within 5 business days after receipt of any additional
ment'sdenial of the costs at issue and any supporting documentdormationsubmitted under pa(d), the arbitratoshall render a
tion thereof. final decision.

4. Any objections to the remedial action taken by the claimant 2. The final decision shall be in writing and shalldigned
atthe site based upon any documents that formed the basis fofahéhe arbitratar It shall be limited in accordance with the arbitra
selectionof the remedial action. tor’s jurisdiction as established in si), and shall, if suckssues

5. Any other documentation that the department deems reigvebeen jointly submitted by the parties for resolution, contain
vant,including documentation that the department deems nechie arbitratofs determination of the dollar amount of costs denied
saryto support its denial of costs submitted by the claimant f8Y the department, if anyo be awarded to the claimant.
reimbursement. (f The parties shall accept as legal delivery of the final deci

(9) JURISDICTION OF ARBITRATOR. (@) In accordance witihe —Sionthe placing in the United States mail of a true copy of the final
procedureestablished by thisection, the arbitrator is authorizedd€cision, sent by certified mail, return receipt requested,
to arbitrate one or more issues arising from the denial by tddressedo each partglast known address or each patttor
departmenbf incurred costs in a claim for reimbursement. ~ N€y'slast known address, or by personal service.

(b) The arbitratdss authority is to rendex decision regarding , (9) Notice of tht;a final c:]ecisiqn shhaII” belpgblizhed by th%
the denial of incurred costs claimed and is limited to only tHEEPartmenon its Vb site. The notice shall include the name an

issuessubmitted for resolution by the parties in the jsinbmittal  '0c@tionof the site concerned, the names of the parties to the pro
for arbitration. Any issues arisirfgom the denial of incurred c€€dingand a brief summary of the final decision.

costsclaimed that are not submitted for resolution shall be deemed(11) EFFECTAND ENFORCEMENTOF FINAL DECISION. (&) The

to be waived and shall not be raised in any action seeking enfori#@al decision shall beinding and conclusive upon the parties as
mentof the decision for the purpose of overturning or otherwid@ the issues that were jointly submitted by piagties for resohu

challengingthe final decision, except as provided in siibk) (b) tion and addressed in the decision.
and(c) Note: As established in §iR 747.54 (1) (b) }.an arbitratdis decision may not
’ be appealed under¥R 747.53

(c) If the issue of the dollar amount of incurred costs that were (b) As established in £92.63 (6s)Stats., the finatlecision
deniedby the department has been submitted for resolufi@n, qerthis section is subject to review under2a7.53t0 227.57

arbitratorshall determine, pursuant to p@), the dollar amount Stats.,only on the ground that the decision was procureddoy
recoverableby the claimanand shall award the amount of suchyyiion, fraud, or undue means.

coststo the cla.imant. . (c) Except as necessary to shivaud, misconduct, partiality
_ (d) The arbitrator shall uphold the departmedenial of costs oy excess of jurisdiction aauthority in any enforcement action,
in full or in part unless the claimant can establish that gior 3 party may not raise, for thmirpose of overturning or otherwise
of such costs were either of the following: challengingthe final decisionissues arising in the claim that were
1. Eligible costs based upon the departneelit of eligible not submitted for resolution by arbitration.
costsin s.NR 747.3Q or the schedule of usual and customary costs () Neither the initiation of an arbitration proceeding nor the
establishedy the department under¢R 747.325or theperiod  renderingof a final decision shall preclude atherwise déct the
in which the costs were incurred. ability of the State of \i¢éconsin, including the department, to do
2. Clearly not excessive and clearigcessarytaking into any of the following:
accountthe circumstancesf the remedial action and relative to 1. Seek injunctive reliebr enforcement against the claimant
theusual and customary cost schedule established lefi@t-  for further remedial action at the site concerned pursuant to s.
mentunder SNR 747.325or the time period in which the costs101.144,Stats., or any other applicable statutgulation, or legal
were actually incurred. theory.
(e) If the arbitrator upholds the departmendenial only in  Note: Section 101.144, Stats., was repeale@®3 Ws. Act 20
part, the arbitrator shall award to thimantonly those costs 2. Seek anyelief for any violation of criminal law from any
incurredin connection with the portions of the remedial actionlaimant,consultant, commodity providezontractoror subcon
that were upheld along with any associated interest that waactor.
denied less any remainindeductible and subject to occurrence 3. Seek any relief, civil or criminal, from any person not a
maximums. partyto the arbitration proceeding undef92.63 Stats., or any
() The standard of review to be applied by the arbitrator to théherapplicable statute, regulation, or legal theory
department'seimbursement denial decision shall be whether the (12) Feesanp expENSES. () In any arbitration conducted, all
decisionwas arbitrary and capricious, or otherwise not in aecorfbesandexpenses of the arbitrator shall be divided equally among
ancewith law. all parties. All other expenses shall be borne by the party incurring
(10) ARBITRATION DECISION. (@) Within 5 days after receipf —them.
the statement and answer submittedier sub(8), the arbitrator ~ (b) The department shall establish the per diem fee for the arbi
shall review the submittals and request any needed addition@itor prior to the commencement of any activities byaHagitra

informationfrom the claimant or the department. tor.

() Any information requested undpec (a) shall be sub (13) MISCELLANEOUS PROVISIONS. (@) Any party who pro
mittedto the arbitrator and served upalhother parties, within 5 ceedswith arbitration knowing that any provision or requirement
daysafter receiving the request. of this section has not been complied with, and who fails to object

(c) Within 10 days after receif either the submittals under theretoeither orally or in writing ina timely mannershall be
sub.(8) or the information requested under.ga), whichever is deemedo have waived the right to object.
applicable,the arbitrator shall render a proposed decision and (b) The original of any joint submittal for arbitratiamodifi-
shall mail the proposal to the parties, unless the parties hasationto any joint submittal for arbitratiompleading, letteror
settledthe dispute prior to the decision. otherdocument filed in the proceeding, excémt exhibits and

(d) Within 10 days after receipt of throposed decision, a otherdocumentary evidence, shall be sighgdhe filing party or
party may submit additional information to the arbitratndif by his or her attorney
done,shall serve a copy of the additional information to all other (c) All papersassociated with the proceeding that are served
parties. by a party to an opposing party shall be served by persenate,
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NR 747.54 WISCONSINADMINISTRATIVE CODE 122-18

or by United States first class mail, or by United States certifiedNote: Under SNR 747.33 (6) (c)the department will not require commodity-bid
mail return receipt requestedddressed to the pasyatiorney; Sr9aig henestoaton, where femburcement amounts re deermned eier
or if the party is not represented by an attorney or the attorney lic bidding process in this subchapter o

not be located, to the last known address of the pa#ypapers  History: CR 04-058cr. Register February 2006 No. §@&. 5-1-06; correction
associateavith the proceeding that are served by the arbitrator Br(2): t(.3) m.adg ““Sdef §3.92 (4) (b) 7.Stats Register December 20Mo. 672,

by the department shall be served by personal service or by Un&%{%@fnsm( ). (3) made under s13.92 (4) (b) 7. Stats. Register October

Statescertified mail, return receipt requested, addressetieo

party'sattorney; or if the party is not represented by an attorney NR 747.62  Periodic progress reporting during a site

or the attorney cannot be located, to the last known address Ofimfestigation. (1) FREQUENCYOF REPORTS. () To inform the

party. departmenbf the consulting firns progress and the estimated
(d) If any provision ofthis section, or the application of anycostof work remaining in the investigation for each occurrence,

provision of this section to any person or circumstance is heitle consulting firm for a site investigation shall periodicaiiys

invalid, the application of that provision to other persons er cimit reports to the department in a format prescribed by the depart

cumstanceand the remaindef this section shall not befaéted ment,no later than the recurring, earlier of the following dates:

thereby. 1. The anniversary date of the contract between the firm and

History: CR 04-058cr. Register February 2006 No. 6@¥. 5-1-06; correction f ; ;
in (1) @), () 1., 2., (8) (b) 2. a (9) (d) 1, 2. made unde8.82 (4) (b) 7.Stats,, e responsible parfyexcept as provided in pgb).

RegisterDecembeR01l No. 672 corrections in (1) (a), (b) 1., 2., (3) (b) 2., 5., (8) 2. The end of the calendar month that follalws month of

®)2.a. (9 @ 1.2, 0 (). () 3. made under s13.92 (4) (b) 7. Stats. Register  completionof each investigative phase specified by diepart
ment.

SubchapterVI — Competitive Public Bidding Note: See sub. (3) for information atirectivesfrom the department to carry out
specificinvestigation activities.

Note: See sub. (4) for filing a notice of completion of an investigation.
(b) After a report is filed under pda) 2, the anniversary shall
bebased on the date of that report.

NR 747.60 Selection of an investigation consulting
firm and notification to the department. (1) INITIAL cON-

TRACT. (@) No later than 14 days after a PEEFegistered con
sulting firm executes or terminates a written contract with &))(C) For occurrences that are not covered under s. 101.144 (2)

responsibleparty for investigating a dischge from a petroleum , Stats., the department shall send the DNR a copy of the reports

productstorage system, the consulting firm shall submit to tH@ﬁ‘i‘Vi‘a‘,’nder pa':(a). oncefattive ands subiect to fut | sect
- : H ote: IS paragrapn Is no longe Ive ands supject 1o Tuture repeal. Section
department notification form prescribed by the department. 101.144Stats., was repealed B913 Ws. Act 20 The “department” in this para

Note: See sNR 747.71for special requirements for existing sites. graph refers to the department of safety and professional services, which no longer
Note: The contracts referencéuthis section are required byNR 747.33 (2) (8)  has responsibility for occurrences under this section.
1. As established in IR 747.30 (2) (L)and(j), the department will not reimburse Note: Sees.NR 747.71for special requirements for existing sites
costs,including interest costs, for any site investigation wmekformed outside of ' : : :

these contracts. (2) DEPARTMENT RESPONSE TO INVESTIGATION PROGRESS
(b) After receipt of a termination notice under.p@), the REPORTS. After receiving a progreseport under sul(1), the
departmenshall notify the responsible pary the requirements departmenshall record the receipt and send a written response to
in sub.(2) for asubsequent contract and for ineligibility of interesthe responsible party and the consulting firm, providing an assess
costs. mentof the financial management of the investigation, an assess
(2) SUBSEQUENTCONTRACTS. () If a contract under sukl) —Mmentof the estimate of the cost to complete the investigation for
is terminated before completionf the investigation, and the theoccurrence, and a decision, if possikteywhether or not the
responsibleparty does not, within 60 days after the date of tHRecurrenceis subject tothe public bidding process in BIR
noticein sub.(1) (b), perform either of the actions specified in/47-68
pars.(b) and(c), any interest costs relating to the work under the (3) DIRECTIVESFROM THE DEPARTMENTTO CARRY OUT SPECIFIC
terminatedcontract, whichaccrue between the termination datenvESTIGATION ACTIVITIES. At any time during thénvestigation,
andthe beginning of a new contract, may not be reimbursed by the department may direct the responsible panty the consulting

department. firm to carry out specific activities necessarythieve the most
(b) Execute another written contract with a PEEfegistered  cost—effectivecollection of investigation datsecessary to deter
Consumngfirm for Comp|eting the inves’[igation_ m|neWhether the occurrence Is Subjectmmpetltlve pUb“C bld

c[iiling and to define a closustandard, remediation tgat, or scope

(c) Obtain written approval from the department for addition d work for the remediation.

time to comply with par(b).

History: CR 04-058cr. Register February 2006 No. 6agf. 5-1-06. (4) NOTICE OF COMPLETIONOF INVESTIGATION. (@) By the end
of the calendar month that follows tbensulting firms develop
NR 747.61 Management during a site investigation. mentof all investigation data necessary to define either the-reme

(1) CONSULTING FIRM'S RESPONSIBILITIESFORTHE INVESTIGATION,  diationtaget or the scope of the remediation for an occurrence,
The consulting firm selected to perform the investigation sl the firm shall file with the department a notice of completion of
responsibldor planning and completing all investigatiantivi ~ &ninvestigation, on a form prescribed by the department.

tiesin the most cost—&dctive manner possible, drawing profes, Note: As established in 8IR 747.30 (2) (oand(i), the department will not reim
) basecosts, including interest cost, for any work performed after submittal of the

sionalengineering and geologic conclusions from data collect@gliceof completion under this subsection and prior to the deparsrieatiance of

during the investigation, and submitting any consultant repordsesponse under sub. (5).

requiredby this subchapter or 892.63 Stats. (b) For occurrences that are not covered under s. 101.144 (2)
(2) DEPARTMENT'S RESPONSIBILITIESDURING THE INVESTIGA- (), Stats., the department shall sémel DNR a copy of the notice

TIoN. The departmersthall be responsible for tracking the experreceivedunder par(a).

diture of funds for investigation activities as reported by the inves Note: This paragraph is no longefesftive ands subject to future repeal. Section

. . . . A . 101.144 Stats., was repealed B913 Ws. Act 20 The “department” in this para
tigation consulting firm, in accordance with[SR 747.62 graph refers to the department of safety and professional services, which no longer

(3) REIMBURSEMENT AND COST CONTROLSDURING THE INVES-  has responsibility for occurrences under this section.
TIGATION. For all investigation work that is not publicly bid under (5) DEPARTMENT RESPONSETO NOTICE OF COMPLETION. After
this subchapteithe usual and customary cost schedeferenced receivinga notice of completion of an investigation of an oecur
in s. NR 747.325and the maximum costs specified inN&R  rence thedepartment shall send a written response to the respon
747.337(2) shall apply to reimbursement of all costs. sible party and to the consulting firm, containing a decisiothby
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122-19 DEPARTMENT OF NATURAL RESOURCES NR 747.64

departmenion whether the occurrence is subject to publie bidncurredbetween the date of the completion of the scopeook
ding, or whether the responsible party may proceed to remediatedthe date a claim is filed.

the occurrence or take other action directed by the department. History: CR 04-058cr. Register February 2006 No. §@&F. 5-1-06; correction

. S : ; ; in (1) made under 43.92 (4) (b) 7.Stats. Register December 20No. 672correc-
bid’\(‘j(i)r?ge;.. See sNR 747.62For determining which occurrences are subjegiublic tion in (1) made unders.13.92 (4) (b) 7. Stats.,Register October 2013 No. 694

Note: See sd\NR 747.325nd747.337for cost controls for work that is not subject ) N o
to public bidding. NR 747.63 Exemptions from competitive public bid -

Note: As established in 8IR 747.30 (2) (pand(i), the department will not reim ding. (1) GENERAL. Pursuant to £92.63 (3) (cp)Stats., the fel
bursecosts, including interesbsts, for any work performed more than 5 busines !

days after the department issues a decision under this section that an occurrerfgé’\féng exemptions may apply to an occurrence:
subjectto the public bidding process iR 747.68 if the work is conducted outside (a) The department may waive the public bidding process in

of that process. s.NR 747.68for the reasons set forth in292.63 (3) (cp) 2.Stats.

(6) PROVIDING DEPARTMENTRESPONSESO THEDNR. FoOr occur Note: Section292.63 (3) (cp) 2.Stats., provides that the department may waive
rencesthat are not covered under s. 101.144 (2) (b), Stats., thecompetitive public bidding requirement “if an enforcement standard is exceeded
departmenshallsend the department a copy of all written depal‘i‘ groundwater within 1,000 feet of a well operated by a public y#ydefined in

. . X S.196.01 (5) or within 100 feet of any other well usexprovide water for human
mentalresponses issued under this section. consumption.”

Note: This paragraph is no longefetive ands subject to future repeal. Section ; ; FRpen
101.144 Stats., was repealed B913 Ws. Act 20 The “department” in this para (b) An occurrence is exemfrom the public bidding process

graph refers to the department of safety and professional services, which no lo#ges- NR 747.68where omwhile the circumstances in sulf) to

has responsibility for occurrences under this section. (5) apply or where the bidding process is otherwise waived by the
History: CR 04-058cr. Register February 2006 No. 6@&. 5-1-06; correction  department.

in (2) made under 83.92 (4) (b) 7.Stats.Register December 20No. 672correc-

tionsin (1) (2) 2., (2), (3), (5)(6) made under s13.92 (4) (b) 6.7., Register Octo (2) EMERGENCYACTIONS. Work performedas part of an emer

ber 2013 No. 694 gencyaction within the initial 72 hours after the onset ofrieed
for the action, is not subject to the public bidding processNiiRs.
NR 747.623 Assignment to public bidding. (1) Cost 747.68

ESTIMATE EXCEEDS $60,000. (@) Occurrences under the depart  (3) BippING Is NOT cOST EFFECTIVE. The department may
ment'sjurisdiction. Unless exempted under SR 747.63 an waive the public bidding process in R 747.68after deter
occurrencecovered under 401.144 (2) (b), Stats., shall be submining that either bidding would ndie cost-déctive, or the esti
jectto the public bidding process iR 747.68f the department matedadditional cost to complete a scopenafrk is reasonable.
estimateghatthe cost to complete a site investigation and reme (4) ALTERNATIVE ACCEPTABLE BIDDING PROCESS. The depart

dial actlon_wnl exceed $60,000, |nclud|ngl|nterest. mentmay waive the public bidding proceisss.NR 747.68after
Note: Section 101.144, Stats., was repeale@@®3 Ws. Act 20 determiningthat a responsible parhas used an acceptable alter
(b) Occurrences under department jurisdictionUnless native competitive bidding process choose the consulting firm
exemptecunder sNR 747.63 an occurrence that is not coveregindestablish an estimated cost to define a closure standard, reme
unders. 101.144 (2) (b), Stats., shall be subject to the phiskic diationtaget, or scope of work for the remediation.
ding process in R 747.68if the department estimates that the (5) TEMPORARYDEFERRALOFPUBLICBIDDING. (2) The depart

costto complete alsg? investigation and remedial action Wilkentmay defer public bidding for an occurrence that is suliject
exceed$60,000, including |nterest.| N the public bidding process in BIR 747.68after determining that
Note: Section 101.144, Stats., was repeale@@y3 Ws. Act 20 additionalinvestigation activitiesvill produce specific data and

(2) CosT ESTIMATE DOES NOT EXCEED $60,000, OR INCURRED  informationwhich will contribute to théidding process in IR
COSTS EXCEED $60,000, INCLUDING INTEREST. Occurrencesnot  747.68for that occurrence.

includedin sub.(1) shall be subject to the public bidding process : : :
in s.NR 747.68if so directed by the department. (b) The department shall provide a written notice to the respon

History: CR 04-058cr. Register February 2006 No. 6@&F. 5-1-06; correction S|bledpa_rty arr:d Ejhe} conlsultlngdflrm speC|fy|ng the conditions to be
in (1) (a), (b), (2) made underk3.92 (4) (b) 7.Stats. Register December 20No. metduring the deferral period.
672 CO";C“O”S in (1) (2), (b), (2) made under 43.92 (4) (b) 6.7., Stats.,Regis- (c) The consulting firm shall cease work on the occurrence
ter October 2013 No. 694 afterthe conditions that justified the deferral have been amet,

. . . shallsubmit a written notice thereof to the department withén
NR 747.625 Claim submittal required. (1) ASSIGN 14 days following. Wrk may recommence only after authoriza

MENT TO PUBLIC BIDDING. Whenever the department notifies gjg 1o proceed is received from the department.
responsibleparty and the consulting firm that an occurrence is note: As established in $IR 747.30 (2) (qand(i), the department will not reim
subjectto the public bidding process indR 747.68 a claim for  bursecosts, including interest costsr any work performed in violation of this para
eligible costs incurred up to then shall be submitted to the dep@l‘f,i\lpohté. Under $292.63 (3) (cp) 5.Stats., the agency waiving competitive public
met_nt’ no later than 120 days after the date ofdepartmens biddinglfor an occurrence must proVide notice to the other agencytpigsuing the
notice. waiver.

Note: Under s292.63 (4) (cm)Stats., the schedule of usual and customary costs
(2) COMPLETION OF A SCOPEOF WORK. (a) Whenever a cen referencedn s.NR 747.325must be used to determine the amount of eligible costs

sulting firm completes @cope of work designated by the deparfor an occurrence fashich a competitive bidding process is not used, exceptin cir
ment,a claim for eligible costs incurred for thetope of work cumstancesinder which higher costs must be incurreddmply with $292.63 (3)

shallbe submitted to the department, no later than 120 days affép- Stats., and with enforcement standards.
Note: Section292.63 (3) (c) 3.Stats., provides that the owner shall “condlict

completlngthat work. remedialactivities at the site of the discharfromthe petroleum product storage-sys

(b) The department may waive the requirement in(pafor ~ temor home oitank system necessary to restore the environment to the extent practi

; ; cableand minimize theharmful efects from the dischge as required under s.
small scopes of work that do not include a changeddfarent  7o>% /.
consultingfirm. History: CR 04-058cr. Register February 2006 No. 6GsF. 5-1-06; correction
H H i ; in (1) (a), (b), (2), (3), (4), (5) (a) made unde3.92 (4) (b) 7.Stats.Register

(h3) CliNElall(.BlBLE INTERESLC.OSTSb(a)h Fl‘lmlure l'[O fllg (i!a_lg?l_pl’IOI]’( DecembeR011 No. 672 corrections in (1)(intro.), (a), (b), (2) to (4), (5) (a) made

to the deadline prescribed in siib) shall result in ineligibility of  under s.13.92 (4) (b) 6.7., Stats.,Register October 2013 No. 634

any interest expenses incurred between the date of the depart
ment'snotice and the date a claim is filed. NR 747.64 Bidding completion of an  investigation.

(b) Failure to file a claim prioto the deadline prescribed in(1) INVESTIGATION ACTIVITIES MAY BE BID. During a site inves
sub. (2) shall result inineligibility of any interest expensestigation,if either the department determines that an occurrence is
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NR 747.64 WISCONSINADMINISTRATIVE CODE 122-20
subjectto the public bidding process indR 747.68 the depart 6. Failed to execute a contract with a responsible party as
mentshall proceed under either of the following: requiredin s.NR 747.69 (1)

(a) For occurrences that are covered under s. 101.144 (2) (b), 7. Failed to commence work within 45 days after executing
Stats. the department shall issuevatten directive to the respen a contract, as required inNR 747.69 (3)
sible party and the consulting firm to cease all work except as (b) In making disqualification decisions undkis section, the
otherwiseauthorized by the department. The departnsbatl Departmenshall excuse failures that are shown to be due to fac
thendirect the occurrence through the public bidding processtisrs which arebeyond the control of a bidding individual or firm,
s.NR 747.68 _ suchas a responsible parsyinability to obtain financing.

Note: Section 101.144, Stats., was repealed@ys Ws. Act 20 (2) PERIOD OF DISQUALIFICATION. The period of disqualifica

(b) For occurrences that are not covered under s. 101.144¢@) shall be 2 rounds of public bidding for the fidssqualifica

(b), Stats., the department shall notify the responsible party aih, 4 rounds for the second disqualification, and 6 roundarfpr
the consulting firm that no further costs whle reimbursed except sypsequentiisqualification.

asestablished through the public bidding processMRs747.68 Note: The department may consider disqualification from public bidding as-a con
or as otherwise authorized by the department. tributing factor when applying other disciplinary actions to any individual or firm.
Note: Section 101.144, Stats., was repeale@t3 Ws. Act 20 (3) WRITTEN NOTICE OF DISQUALIFICATION. The department
(2) ScopE OF WORK FOR BIDDING AN INVESTIGATION. The shall provide written notification t@ny individual or firm dis
departmentnay bida scope of work to include the remainder ofualified from submitting bids. The notification shall specify the
aninvestigation, where the investigation has stopped under stdasongor the disqualification, the period of the disqualification,
Q). the consequence underMdR 747.6%hat post-bidding contracts

~ History: CR 04-058cr. Register February 2006 No. 6@sf. 5-1-06; correction  at other sites may not be executed, and the right to proteppesl
in (1) (intro.), (a), (b) made underl3.92 (4) (b) 7.Stats.Register December 201 the departmens decision
No. 672 correction in (1) made under s13.92 (4) (b) 7, Stats.,Register October '

2013No. 694 (4) CORRECTIVEACTION BY DISQUALIFIED INDIVIDUAL ORFIRM.
) The department may require an individual or firm that has pre
NR 747.65 Department to determine scope of work viously been disqualified to post a fidelisurety or performance

to be bid. Prior to public bidding, the department shall determirtgond or to take other corrective action specified by the depart
whetherthe scope of work to be bid will be the work necessary ifent,to protect owners or operators and the PEGHRd from
achieve closure, work to a defined remediatiogetaror comple  failure to carry out the work specified in the public bidding-pro
tion of a defined set of activities. cessin s.NR 747.68

History: CR 04-058cr. Register February 2006 No. §G4f. 5-1-06. (5) PROTESTSAND APPEALSBY DISQUALIFIED INDIVIDUALS OR
FIRMS. An individual orfirm that receives a notice of disqualifica

. : ; ._tion may protest the disqualification. The individual or firm shall
may be submitted only by representatives of consulting ﬂmﬁ)e aw%t{)en protest Witﬂ the director thfe bureau of PE@Fno

which are registered underSPS 305.8@nd which meet all eligi laterthan5 business days after issuance of the notice in(3ub.

bility requirements in this section and in the bid specification - .
Note: The consulting firm retained by the responsible party to carry out the invselheflllng shall include all of the reasons for the protest. Axgy

tigation is eligible to bid remedial activities if the consulting firm meets all eligibilisONNot listed for the protest shall be deemed waived. The director
requirementsn this section and in the bid specifications. or the directors designee may resolve the protest by either

(2) PErRFORMANCEASSURANCE. Every bidding firm shall sub upholdingthe departmerg’determination or by removing a dis
mit a certified commitment to complete the work described in tlyialification, and shall issue a written decision later than 5
bid specifications and in the submitteid, for the price proposed businesglays aftereceiving the protest. A protestor may file a
in the bid. written appeal of the decision of the bureditector or designee,

(3) DISQUALIFIED INDIVIDUALS OR FIRMS. No individualor 1o the administrator ahe environmental and regulatory services
firm that has been disqualified undeN& 747.67may submit a division, no later than 5 days after issuance of the decision, pro
bid until the period of disqualification has ended and all correctivédedthe protestor alleges a violation 0292.63 Stats., or ofhis
actionsrequired bythe department to reinstate the individual oghapter. The administrator or designee shall resolve the appeal
firm have been met. without hearing and issue a written decision no later than 5 busi

History: CR 04-058cr. Register February 2006 No. 6GsF. 5-1-06; correction nessdays after receiving the appeal. The decision oppeal
in (1), (3) made under §3.92 (4) (b) 7.Stats. Register December 20No. 672 shall be mailed or otherwise furnished to the protestior the

NR 747.66 Bidder qualifications. (1) GENERAL. Bids

correctionsin (1), (3) made under s13.92 (4) (b) 7. Stats. Register October 2013 ayantof the filing of a timelyappeal under this subsection, the
departmenimay not proceed further with disqualifying amali-
NR 747.67 Disqualification from bidding. vidual or firm from public bidding until a decision is issued on the

(1) GROUNDS FOR DISQUALIFICATION. (a) The departmemhay appeal.

i i i iddi indivi i History: CR 04-058cr. Register February 2006 No. 6@&F. 5-1-06; correction
disqualify from public bidding any individual or firm that hasin (D) (@) 4. 6. 7. (3. (4) made undel .03 (4) (b) 7. Siats. Register Decomber

doneany of the following: 2011No. 672 Corrections in (1) (a) 3., 46., 7., (3), (4) made under £3.92 (4)
1. Failed to complete a scope of work withireanbursement (b) 6. 7., Stats.,Register October 2013 No. 694

capestab!ished through public bidding. . . ) NR 747.68 Competitive public bidding process.
2. Failed to complete the scope of work in a bid in a timel) pygysHinG THE REQUESTFORBIDS. The department shall post

manner. _ _ arequest for bids on the departmerititernet Vb site.
3. Failed to meet requirements in department rules on a bid(2) sysmitting BiDS.  Firms submitting public bids in
project. responséo thebid specifications shall comply with all of the-fol

4. Received one or more notices fréine department under lowing:
s.NR 747.62 (2}Yhat assess the financial management of an-inves (a) Bidders shall submit bids in a formattescribed by the

tigation as unacceptable. department.
5. In any prior occurrence that has been publicly bid, failed (b) Bidders shall submit bids so that the bids are received by
to do either of the following: the department no later than 4:00 p.m. on the bid—endlidee

a. Pay subcontractors after receiving payment for them. in the bid specifications.

b. Obtainlien waivers on or before the date of the final-pay (3) EVALUATING BIDS. (&) The department may not consider
mentby the responsible party or the PECBrogram, from all anylate bids. Tha&epartment shall rank all remaining bids solely
subcontractorpaid under subd. a. on thebasisof cost, in ascending order from the least costly to the

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
RegisterOctober 2013 No. 694 is the date the chapter was last published. Report errors (608) 266—-3151.
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122-21 DEPARTMENT OF NATURAL RESOURCES NR 747.70

mostcostly The department shall then evaluate only the bid coander sub(3) in determining the least costly method of remedial

tainingthe least costly proposal, to determine if all requiremergstionor the cap for a defined scope of work. No later th@an

of the bid specifications will be met, if the remedial strategy lsusinessdays after making the decision, the departnsdat

appropriateo the geologic setting, aifathebid is likely to estab  notify the responsible party of the departmedgterminatiorof

lish an amount to sfi€iently fund the activities and outcometheleast costly method of remedial action or the cap fiefaed

objective contained in the bid specifications. The departmestopeof work, and shall specify the maximum amount that will

shall continue the evaluation procasstil the least costly quali bereimbursed.

fied bid is identified. (d) 1. The determination of the least costigthod of remedia
Note: As established in 892.63 (3) (cp) 1.Stats., the purpose of the least costiytion or the determination of theap for a defined scope of work

qualifiedbid is to assist the department in making a determination of the least co: : ; . F
methodof remedial action. See sub. (7) for further information about that determi allestablish the maximum costs eligible for reimbursement by

tion. the PECFA program, excepivhere that maximum is increased
(b) The department shall reserve the right to reject any or diiders.NR 747.70 (3) . . S
bids. Note: See sNR 747.71 (5for special requirements for existing sites.

2. Any additional costs above the maximum established in

(4) NOTICEOFDISQUALIFIED BID. The department shafovide subd.1. or s.NR 747.70 (3)shall be the responsibility of the

written notification to any individual or firm that submitted a-dis esponsiblearty
qualified bid. Thenotification shall specify the reasons for thé History: CR 04-058cr. Register February 2006 No. 6@&F. 5-1-06; correction

disqualification,and the right to protest or appeal the departsientn (7) (d)1., 2. made underks.92 (4) (b) 7.Stats.Register December 20No. 672
decision. correctionsin (6), (7) (c),(d) 1., 2. made under s13.92 (4) (b) 6.7., Stats.,Regis-
. ter October 2013 No. 684
(5) Nortice oF INTENT. The departmenshall announce its

intentto select the least costly qualified bid to assistatermin NR 747.69 Responsible party’ s contract with a bid -
ing the least costly method of remedial action or a cap for a defingist. (1) CONTRACT WITH REMEDIATION CONSULTING FIRM. (a)
scopeof work. The department shall send the announcementHRceptas provided in pargc) or (d), no later than 60 days after
writing to theresponsible party and shall post the announcemehe department issues the notification undedR.747.68 (7) (b)
onits Internet Véb site. The announcement shall identify the bidr (c), the responsible party shall execute a written coniviht
the department has determined to be the least costly qudlified oneof the firms that submitted a bid undeN® 747.68 (2)to per
Theannouncement shall identify all low bids that have been dierm the work identified in the notification.

qualified. The announcement shall be provided at lehdfust (b) Failure to execute the written contract as required in par
nessdays prior to the determination of the least costly method @) shall result in ineligibilityof any interest expenses incurred
the determination of a cap. from the date of the notification undemdR 747.68 (7)b) or (c),

(6) PROTESTSAND APPEALS. A responsible partgr a bidder until a contract is executed and work commences on the-occur
may protest the departmestselection andse of the least costly rence.
qualified bid to assist in making the determination in gidh. The (c) This subsection does not apply to a bidder Wwhcomes
protestorshall file a written protest with the director of the bureagisqualifiedunder sNR 747.67 or whereall subsequent work
of PECHA no later than 10 business days after issuance of 8l not be submitted for reimbursement from the PE@Rd.
noticein sub.(4) or(5), whichever is laterThe filing shall include (d) The department may grant an extension of6eday
all of the reasons for the protegtny reason not listed for the pro periodspecified in paa) only after a claimant demonstrates that
testshall be deemed waived. The director or the directiesig  sypstantivesfforts to obtain financing have been unsuccessful.
neemay resolvehe protest by upholding the departmeiigter Note: As established in §IR 747.30 (2) (sind(i), the department will not reim
mination,by removing a disqualification, or lprrecting an error burse costsncludinginterest costs, for unauthorized services that are performed by
in determining the cost contained in a bid, and shall issue a writf@#party other than a firm which submitted a bid undéits.747.682) and which

o . - IS‘contracted with under this section, if they are conduafted the qualified low bid

decisionno later than 5 business days afesreiving the protest. is determined under SR 747.68 (3)
A protestomay file a written appeal of the decision of the bureauNote: See sub. (4pr criteria that apply to anfatted site after a bidder who sub
directoror designee, to the administrator of the environmental amds the least costly qualified bisecomes disqualified, and no other bidder agrees
regulatoryservices division, ntater than 5 days after issuance of° Perorm the work within the corresponding reimbursement cap.
the decision, provided the protestor alleges a violation of . (2) NOTIFICATION OF CONSULTING FIRM SELECTION. NO later
292.63 Stats., or of this chaptefThe administrator or designee!an14 days after any contract for remediation under &bs

shallresolve the appealithout hearing and issue a written deci €x€cutedr terminated with the responsible pathe consulting

sionno later than 5 business days after receiving the appeal. Em_% shall submit to the department a notification form prescribed

decisionon the appeal shall beailed or otherwise furnished to PY the department. o

the protestor In the event of the filing of a timely protest or appeal, (3) COMMENCING work. The consulting firm that executes a

the department may not proceed further with making the det&ontractunder sub(1) shall commence the work specified therein

minationin sub.(7) until a decision is issued on the protest o0 later than 45 days after the contract is executed.

appeal. (4) REBIDDING OR SELECTIONOF NEXT-LOWEST,QUALIFIED BID.
(7) DETERMINING THE LEAST COSTLY METHOD OF RemepiaL  WWhere a bidder who submitted the least costly qualified bid

ACTION, OR THE CAP FORA DEFINED SCOPEOF WORK. (a) The least Pecomestisqualified undes. NR 747.67 and no other bidder

costly method of remedial action or the cap for a defined scopeﬁ%eeso perform the work identifieth the notification under s.

work shall be determined according to p&s.or (c). 747.68 (7) (b)or (c), within the reimbursement cap estab

- lishedunders.NR 747.68 (7)the department may either redirect
(b) For occurrences under the direction of the departrtfent, yho scone of work through the entire public bidding process in s.
departmenshall consider the least costly qualified lidntified 747 6g or reinitiate thaprocess at the bid evaluation stage in
under sub(3) in determining the least costly method of remedi NR 747.68 (3)

actlpn or the cap for a d.ef'”?d scope of work. No later than - History: CR 04-058cr. Register February 2006 No. 6&¥. 5-1-06; correction
businessdays after making its decision, the department shai (1) (), (b), (c), (4) made underl8.92 (4) (b) 7.Stats.Register December 201
notify the responsible party of the departmeuterminatiomf No.672 corrections in (1) (2) to (c), (4) made under $3.92 (4) (b) 7. Stats. Reg-
theléast costly method of remedial action or the cap tiefmed 'Ste" October 2013 No. 694
SCOp.eof work, and shall specify the maximum amount that will NR 747.70 Monitoring the progress of the scope of
be reimbursed. work in the bid. (1) NOTIFICATION OF PROGRESS.(a) The con
(c) For occurrences under the directiortha department, the sulting firm holding the contract required inNR 747.69 (1) (a)
departmenshall consider the least costly qualified wdntified shall report to the department, in a fornatescribed by the

Published under s. 35.93, Stats. Updated on the first day of each month. Entire code is always current. The Register date on each page
is the date the chapter was last published. Report errors (608) 266—-3151. RegisterOctober 2013 No. 694
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departmentthe progress toward completing tbeope of work 6. Failed to commence work within 45 days after executing
definedin the bid specifications, at eachtbé following points: a contract, as required inl$R 747.69 (3)

1. Three months after entering into the contract. Note: See sNR 747.71 (5for special requirements for existing sites.

2. Twelve months after beginnirtge work in the successful (b) In making disqualification decisions undkis section, the
bid, except as provided in subl departmenshall only excuse failures that are shown to be due to
' : " . factorswhich are beyond the control oftédding individual or
o 3. dTwc(ejlvethmontBs atf_ter Sme'ttt'”me p_rgvljoysséli%ort firm, such as a responsible pastjnability to obtain financing.
quiredunder this SUbSEction, except as proyl edin s .. (c) Period of disqualification.Theperiod of disqualification
4. No later than 10 days after encountering a change-in clf,5|'he 6 months for the firgtsqualification, 12 months for the
cumstancesas specified in sulg3). seconddisqualification, and 24 months fany successive dis
5. At any other frequency directed by the department.  qualification.

6. No later than 30 days after completing the work. . _Eth)_te: f'I'h(ta dephartmentlmay ctohnsi((ijer (jislqualificatt_ion fiom fur_thg_r \_/\uliorkI as—fa_l con
riguting factor when applying other disciplinary actions to any individual or firm.

b) For occurrences that are not covered under s. 101.144 . X . o

®) (I d) Written notice of disqualification The department shall

Eg%e?ézsu,ntggrdgg?;;ment shall send the DNR a copy of the rep|8'Ftovidewritten notification toany individual or firm disqualified

Note: This paragraph is no longefesftive ands subject to future repeal. Section from .performlng further WOfk.OI’l a Pfole?t- The nOtI.flcatKjT.a”
101.144 Stats., was repealed B913 Ws. Act 20 The “department” in this para  SPecifythe reasons for the disqualification, the period oftlise
graph refers to the department of safety and professional services, which no Iorq;galification, and the right to appeal the departrm;mtecision_
haﬁ,éte:-p%r:;bs'méf?;??lugg?is gggﬂéh'jrienﬁgﬁ{‘s for existing sites The notification shall inform the disqualified party that costs

’ ‘ P a 9 ' anywork on the occurrence during the disqualification, except as

tha(tzt%qe':/?:ch#\iilIi?] g’?ﬁﬁf?&ﬁﬁg& :Ltrsﬁaigp:été?ﬂ;g‘ﬁg;ggsotherwiseauthorized by the department, will not be reimbursed.
(e) Appeals by disqualified individuals or firm&. An individ

completethe scope of work defined the bid specifications for A - : ; e X
an amount not exceeding theimbursement cap determineo“al or firm that receives a notice of disqualification under $bis

unders.NR 747.68 (7)the department shall so notify the resporfio" M2y appeal as provided inf$R 747.53 _
sible party and may reduce the reimbursement to accurately 2. The department shall hold a hearing for an appeal filed
reflectthe work completed. undersubd.1. no later than 30 days after receipt of the appeal.
Note: See sNR 747.71 (5¥or special requirements for existing sites. (f) Rebidding or selection of next-lowest, qualified. Bidhere
(3) CHANGE OF CIRCUMSTANCES. (a) For occurrences under anindividual or firm has been disqualified under this section, the
the direction of the department, the department may review adépartmentmay either redirect the scope of work through the
modify the reimbursement cap, and may reinitiate the public bieintire public bidding process in 8lR 747.68 or reinitiate that
ding process in $\R 747.68 based on a change in circumstanceprocessat the bid evaluation stage inNR 747.68 (3)
if any of the following have occurred: (g) Corrective action by disqualified individual or firnThe
1. Substantial new contamination has been discovered on dgpartmentnay require an individualr firm that has previously
site. Substantial contamination must increase remediation cosgendisqualified to take corrective action specifisdthe depart
to either obtain closure or complete a defined scope of work. Nevent,to protect owners or operators and the PE@Rd from
contaminationis contamination not previously identified, such afailure to carry out the work specified in the public bidding-pro

contaminationin a broader area or deeper depth than previousigssin s.NR 747.68

identified. History: CR 04-058cr. Register February 2006 No. 6@&¥. 5-1-06; correction
. . . in (1) (a), (2), (3) (a) (intro.), 2., (b), (4) (a) 5., 6., (e) 1., (), made undar32

2. Abnormal weatherpreviously unknown geologic condi (4)((3)(73 S(tz_i)tng)e(gi)st(er De)cemb(er) 2%)%\153.)672c0r§e)ction(s)in(?%) (@) (into.), (b),

tions, or previouslyunknown subsurface structures have bedd.(3) (a) (intro.), 2., (b), (4) (&) 3., 5., 6., (e) to () made unded8.92 (4) (b) G.

encounteredhat directly aect the activities described in the least » S2tS-Register October 2013 No. 634

costly qualified bid identified under 8IR 747.68 (3) NR 747.71 Special requirements for existing sites.

(b) For occurrences under the direction of the departrtient, (1) peeirion. For the purposes of this section, a site investiga

dhepartmenmay revie\_/v_qndnohdify thfﬁ reimbursement cap, antjon in progress is any investigation that began but was not com
the departmeninay reinitiate the public bidding process iN&  ,|atedbefore May 1, 2006.

747.68 based on a change of circumstances, if any oéeats
in par (a) 1.and2. have occurred.
Note: See sNR 747.71 (5for special requirements for existing sites.

(4) DISQUALIFICATION FROM FURTHERWORK ON A PROJECT (@)
Groundsfor disqualification. The department may disqualéyy
individual or firm from performing further work on a project, if
theindividual or firm has done any of the following:

1. Failed to complete a substantive portion of deéned

(2) NOTIFICATIONS AND INITIAL INVESTIGATION PROGRESS
REPORTSFOR INVESTIGATIONS IN PROGRESS. FOr site investigations
in progress on May 1, 2006, the notification form iNR. 747.60
(1) and the firsinvestigation progress report undeN& 747.62
for each occurrence shall be submitted no later than 6Caftays
thatdate.

(3) SuBSEQUENTREQUIREMENTS. Upon submittal of the notifi
s : ; : cationand report under suf®), all of the requirements in BIR
ﬁgﬁtg work within thecorresponding portion of the reimburse 747.62shall apply except the requirement feubmitting the ini

p._ . - __tial investigation progress report.
2. Failed to complete the scope of work in a bid in a timely note: The department forms required in this chagteravailable from the i
manner. consinDNR, Bureau folRemediation & Redevelopment(P Box 7921, Madison

3. Failed to meet requirements in department rules on tWé53707_7921’ or dtttp://dnr.wi.gov/topic/brownfields/pecfa.html
project. (4) OCCURRENCESWITH PREVIOUSLY COMPLETED SITE INVES-

. . o TIGATIONS. An occurrence for which a site investigation was-com
4. Failed to do either Of_th? following: o pletedprior to May 1, 2006 shall be subject to the publiding
a. Pay subcontractorithin a contracted timeline, after processn s.NR 747.68when so determined by the department
receivingpayment for them. unders.NR 747.3250r 747.623

b. Obtainlien waivers on or before the date of the final-pay (5) OccURRENCESWITH REIMBURSEMENT CAPS DETERMINED
mentby the responsible party or the PECBrogram, from all tHrouGH PREVIOUSPUBLIC BIDDING. For occurrences with reim

subcontractorpaid under subdt. a. bursements caps determined throtigipublic bidding process
5. Failed to execute a contract with a responsible party asders.292.63 (3) (cp)Stats., prior to May 1, 2006, all of the
requiredin s.NR 747.69 (1) requirementsn s.NR 747.70shall apply except as follows:
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(a) The consulting firm performing the work in the bid specifiprescribedin par (d), and mayreinitiate competitive bidding
cationsshall submit the initial progress report required iNR. throughthe public bidding process inlSR 747.68 if the modk
747.70(1) (a) 1.3 months after May 1, 2006. fication is necessary tobtain compliance with 292.63 (3) (c)

(b) The consulting firm performing the work in the bid specifi3- Stats., and with enforcement standards.
cationsshall submit the progress report required iINR.747.70 2. For occurrences under the direction of the department, the
(1) (a) 2.12 months after May 1, 2006. departmentnay review and modify the reimbursement cap pre
(c) Reimbursement for the progress reports requiredNiRs. scribedin par (d), and the departmentay reinitiate competitive

747.70(1) (a)shall be in addition to the reimbursement that nggi_?gti;roqgh the publictbid?)[[ng proci_ess imﬂzgégafi;ghg
previously established through the public bidding procdss, oaiticationis necessary 1o obtatdmpliance wi 63 (3)

: P £ 3, Stats., and with enforcement standards.
may no.t exceed the rem,]bursemem which is SpECIerd for thegc ote: Under s.292.63 (3) (c) 3.Stats., a responsible party must “Conduct all
reportsin the departmers’schedule of usual and customary costgmedialaction activities at the site of the disafrom the petroleum produstor

asestablished under BIR 747.325 agesystem or home oil tank system necessary to restore the environment to the extent
practicableand minimize the harmful fefcts from the dischge as required under s.

(d) The reimbursemerap used in NR 747.70 (2shall be 29211 stats.”
thereimbursement cap determined through the public bidding that(f) Section\NR 747.70 (4) (a) 5and6. does not apply
precededMay 1, 2006. History: CR 04-058cr. Register February 2006 No. 6&#F. 5-1-06; correction
(e) 1. For occurrences under the direction of the departmefft(2). (). (). ©) (ntro.), (@, 1), (©), (), (®), 2., () made under $3.9 (4) ()

A . 8 ,’Stats. Register December 20INo. 672 corrections in (2) to (4), (5) (a) to (f)
the department may review and modify the reimbursement ca@deunder s.13.92 (4) (b) 6.7., Stats.,Register October 2013 No. 694
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